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1. JURISDICTION AND GENERAL PROVISIONS

L Thls Admlmstranve Order on Consent (“Orde ) is entered into voluntarily by the
, United States Environmental Protection Agency (“EPA”) and the City of Le Mars, lowa -
(Respondent). This Order provides for the performance of certain response actions described in
this Order (and the Statement of Work attached as Appendix C) by Respondent in coordination
- with EPA’s non-time critical removal actlon ai the Le Mars Coal Gas Slte inle Mars Jowa
(Site}

2. This Order is issued under the authonty vested in the President of the Umted States by
Sections 104, 106(a), and 122 of the Comprehensive Environmental Response, Compensation,
“and Liability Act of 1980, 42 U. S.C. §8§ 9604, 9606(a), and 9622, as amended (CERCLA), and
- delegated to the Administrator of EPA by Executive Order No. 12580, January 23, 1987, 52 Fed.
* Reg. 2923, and further delegated to EPA regional Adm1mstrators by EPA delegation No 14-14-
C. The Regional Administrator for EPA- Reglon 7 has further delegated this authority to the
" Director of the Superfund DlVISlOIl, EPA Reclon 7 by EPA Detegation No. R7- 14 14-C.

3. EPAhas notxﬂed the State lowa of this action pursuam: to Section 106(a) of CERCLA,
42U0S.C. § 9606(a).

4 Respondent agrees to comply with and be bound by this Order and to undertake the
actions required by the terms and conditions of this Order. Respondent consents to and agrees
that it will not contest the authority or jurisdiction of EPA to issue or enforce this Order, and -
agrees further that it will not contest the basis or validity of this Ordcr or its terms.

5. Respondent’s consent to sign this Order and undertake the actions required by this
Order does not constitute agreement by Respondent with EPA’s findings of fact and conclusions
~of law. Voluntary participation of Respondeént in this Order does not constitute an admission of
liability and is not admissible against Respondent except in any judicial or administrative
proceedmg by the United States to enforce thls Order or a judgment related to it.

6. The Work that Respondent is voluntanly agreeing to perform pursuant to thls Order
will assist the EPA Wlth its non-time critical removal action at the Site. The United States and
Respondent intend to engage in future good faith negotiations to try to resolve and settle
- Respondent’s liability to the United States for all Tesponse costs (past and future) mcurred by the
United States at the Site.

7.- Respondent understands that the Attorney General of the United States is vested with
 the statutory authority to approve any compromise of claims of the United States in this matter.
No part of this Order is intended, nor shall it be interpreted, as a compromise of any claim of the
United States against any person, including Respondent, under CERCLA or any other federal law
or regulation.




IL PARTIES'BOUN}\)

} 8. This Order apphes to.and is bmdmo upon Respondent, the Clty of L.e Mars, 1ts
officers, directors, emiployees, aoents servants, successors and: assigns, and upon all persons
firms, and corporations who assist the City in performing its obligations under this Ordler. This .
'order applies to and is binding upon EPA. No change in ownership, corporate status oxr legal

status of Respondent, including, but not lumtcd to, any transfer of assets or real or personal

property, shall in any way alter such Respondent’s obhgatlons and respons1b1htlcs under this -
Order. _

. 9. Respondcnt shall ensure that its contractors subcontmctors and representatlves 7
receive a copy of this Order (and all other documents approved under or pursuant to this Order
which are relevant to conductmCr the Work) and comply with this Order. Respondent shall be
responsible for compliance with this Order and for ensuring that their contractors; subcontractors
and agents comply with this Order, and perform all Work in accordance with this Order.
Respondent shall be rcsponmblp for any noncomphance with th1s Ordcr

oL DEF[NITIONS

10. Unless otherwise expressly provided herein, terms used in this Order which are
defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning
assigned to them in CERCLA or in such regulations. Whenever terms listed below are used in

" this Order or in the appendices attached hercto and mcorporated hereunder, the followmg
'deﬁmtlons shall apply:

_ a. “Action Memorandum “shall ‘mean the Septembcr 26, 2003, EPA Action

' Memorandum for the Site, including any amendments to the Action Memorandum, signed by the
Regional Administrator, EPA Region VII or his/her delegate, and all attachments thereto. The
“Action Memorandum” is attachcd as Appendlx A.

b. “CERCLA” shall mean  the Comprehensive Environ@éntzii Rcsponse,
Compensation, and Liability Act of 1980, as amended, 42 U,S.C. §§ 9601, et seq.

. . “Day * shall mean acalendar day. In computmg any perxod of time under this
Order, where the last day would fall on a Saturday, Sunday, or F ederal holiday, the penod shall
run until the close of busmcss of the next workmg day.

d; “Effectlve-Date” shall be the effective date of this-Order as provided in Section
XXVL : .

. “EPA” shall mean the United States Envuonmental Protcctlon Agency and any
successor departmcnts or agencies of the United States.



s f “Response Costs” shall include aH costs incutred by the Uruted State s this Slte
E f_mcludmg past and future costs,.and the costs incurred by EPA in connection with this Order
_ (including but not limited any oversight costs, direct and indirect costs, that the United States :
incurs in reviewing or developing plans, reports and other items pursuant to this Order,, verifying
the Work, or otherwise implementing, overseeing, or enforcing this Order, including but not
- limited to payroll costs, contractor costs, travel costs, laboratory costs, any costs incurred
pursuant to Paragraph 50 (costs and attorneys fees and any costs incurred to secure access,
- including the amount of just compensatron) Paragraph 60 (emergency response) and Paraorraph '
86 (Work takeover)

g “Interest” shall mean interest at the rate specified for mterest on mvestments of
" _the EPA Hazardous Substance Superfund estabhshed by26US.C.§ 9507, compounded

o annually on October 1 of each year, in accordatice with 42 U.S.C. § 9607(a). The applicable rate
- ofinterest shall be the rate in effect at the time the mterest accrues. The rate of interest is subject

to change on October 1 ofeach year.

, h. “Nauonal Contingency Plan” or “NCP” shall mear the National Oil and
- Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U<S.C. § 9605, codified at 40°C.F.R. Part 300, and‘any amendments thereto

i. “Order” shall mean this Administrative Order on Consent and all appendices

_ attached hereto In the event of conflict between- this Order and any appendix, this Order shall
control. =

J- “Paragraph” shall mean a portion of this Order ideutiﬁed by an Arabic numeral.
k. ‘Tartres” shall mean EPA and Respondent

L “RCRA” shall mean the Solid Waste Dlsposal Act, as amended, 42 U S.C. §§
_6901 et seq. (also known as the Resource Conservation and Recovery Act)

“Respondent” shall mean the Clty of Le Mars, lowa.
n. “Section” shall mean a portion of this Order 1deut1ﬁed by a Roman numeral. -
. “Site” shall mean the Le Mars Coal Gas Superfund Site, encompassing
approximately 1 6 acres, located at 331 First Street NE, Lo Mars, Plymouth County fowa, and
depicted generally on the map attached as Appendrx B.

“State”shall meau the State of Iowa

» q. “Statement of Work” or “SOW" shall mean the statement of work for
’ unplementatron of the “Work” and response activities by Respondent required by this Order,




mcludmg those set forth in Appendix C to tlns Order, and any modlﬁcauons made thereto n
acoordance with this Order. v v

LW aste Matemal” shall mean 1) any “hazardous substanc > under Section
101(14) of CERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under Section
- 101(33) of CERCLA, 42 U.S.C. § 9601(33); 3) any “solid waste” under Section 1004(27) of
RCRA, 42 U S.C.§ 6903(7 7), or lowa Adnumstratwe Code 567, Chapters 100 to 219.

} s. “Work™ shall mean all response acuvmes Respondent is requlred to perform
.under thls Order :

Iv. FINDINGS OF FACT -

11. The Le Mars Coal ‘Gas Superfund S1te encompasses approxnnately 1.6'acres and is
located at 331 First Street, NE; Le Mars, Plymouth County, Towa, and. deplcted generally on the
map attached as Appendm B. The Site is triangular in shape and bordered on the south and east
by pubhc s1dewa1ks and parkmv and on the north and west by railroad tracks.

12, The Slte was operated previously as a manufactured _gas plant (MGP) which produced'
_coal gas. The Le Mars Gas Light Company constructed and operated the manufactured gas plant
(a/k/a a coal gasification plant) from 1884 until roughly the end of the century. The initial plant
included, among other things, a production building with a retort room, coal room, lime and °
meter room, and punfymg room; a gas holder; a tar well, and an ofﬁce building. The Le Mars
Gas Lxght Company dissolved in 1904.

13. The Le Mars Gas Company acquired the plant in 1898. The Le Mars Gas Company
- owned and operated the Site property and the MGP from approximately 1898 to 1942. During
the course of its ownership-and operation, the Le Mars Gas Company expanded the plant
operations, including the addition of plant facilities (including oil tanks and a 100,000 cubic foot

gas holder) and the eventual conversion of the plant operations from coal gas to carbureted water
- (oil and water) gas

14 In 1942, Iowa Pubhc Semce Company (IPSC) became the owner and operator of the _
Site when it _purchased the Site property, the plant and its structures, and the existing utility
operations; including the gas distribution system. Following SEC approval, IPSC acquired the
Site, the plant property and the utility operations of Le Mars Gas Company. In 1942, the Le Mars
- Gas Company transferred , assigned, and set over to IPSC and its successors and assigns its rights
- and duties (for a period of 25 years) under Ordinance 236, including, but not limited to the right
to establish, maintain and operate a gas works plant and a distribution system within the City of
Le Mars.! The Le Mars Gas Company then dissolved in 1942.

~ 'In 1963, those rights and duties granted to IPSC its successors and assigns, were
renewed for another 25 years by Ordinance 411.




, 15 Whﬂe IPSC owned and operated the Site, IPSC modrﬁed the Srte property and
structures, including portions of the MGP. Among other things, IPSC modified existimg
 buildings, removed certain fixtures from the gas plant, constructed a building, and dismantled
¢xisting portions of the manufactured gas plant, including the plant building and gas holders.
- Among other things, IPSC arranged by contract in March 1943 to demolish the MGP building
‘and certain structures and fixtures (“the old gas plant”) and to build a 20’ by 72" foot buxldmg in
- 1ts place.

- 16. IPSC owned and operated the Site from approximately 1942 to August 195 3.

~ Following certain plant demolition and building construction activities, IPSC sold most of the

- Site property to C.W. Miller in August 1953, except a portion of the property that contained the
. new 20"by 72" foot bulidmg IPSC leased back the portion of the Site it had sold and continued

in possesswn and operatron at the Sxte until at least 1967.

17. In September 1967, C.W. Miller sold the property that he owned — the majonty of the
- Site property, to the City of Le Mars, reserving the portion that had not been oonveyed to C.W.
Miller by IPSC the portion of the property contammg the 20' by 72' bu11dmo

A 18. The City of Le Mars Respondent is the: current owner of that portlon of the Site
- property and uses it for operations of the City’s Street Department The Le Mars Street.
- Department uses the property for office, maintenance, and storage fa_crhtles The Site currently
. includes an office and maintenance shop building, two storage buildings, a shed, a gravel parking
fot, a gas pump and an above ground waste oil tank. The Site at times included tar well and a
_ number of underground storage tanks, some associated with the gas plant and others installed in
the mid-1980's by the City. Prior to EPA removal activities, the Site included a tar well and at
least three tanks installed by the City, including a 2,000-gallon underground diesel tank;, a
- 12,000-gallon underground gasoline tank, and a 500-gallon underground waste oil tank.

-19. A drainage ditch and culvert (previously open but now covered with a concrete
culveﬁ) extends south undémeath the former manufactured gas plant Site and empties into an
- open drainage ditch. The drainage ditch flows below the railroad tracks on the northem Site
boundary. Surface water from the Site also drains into this ditch. The drainage ditch flows into
_ Wiliow Creek, which empties into the F loyd River.

‘ | 20. Land use ad; acent and surroundmg the Site mcludes mixed resrdentlal and
commercial propertres

, 21. The City of Le Mars uses six municipal wells (well tumbers 4,6,7,8, 9 and 10).
- Private residential wells are also in use within the city limits of Le Mars. The nearest municipal
‘wells, well numbers 4 and 8, are located approximately 2,000 feet downgradrent of the Site. Six
pnvate residential wells are located within one mile of the Site.



. 22. In or around 1985, Respondent msta]led undergrov.md storage tanks (UST) for
gasoline and/or diesel oil. During the installation, the City noted and observed contam ination at
_the Site. Thirteen foot deep monitoring wells were installed adjacent the tanks subsequent to the

installation of the USTs. The Iowa Department of Natural Resources was informed of '
. contarmnatwn and releases in 1990.

o 23. In 1990, Respondent eollected_subsurfaee sémples 'from.a'soil boring near the USTs
at the Site. The analytical results associated with the samples were indicative of a UST leak
~ because they documented the presence of total organic hydrocarbons (TOHs) in concentrations as

_hroh as 2,300 ug/g. The results exceeded the Jowa Department of Natural Resources (IDNR)
ourdehnes of 100 ug/g.

24. IDNR requested pressure tests of the USTs to detect potenﬁal releases of hazardous
substances and/or gasoline or diesel fuel, which were performed by Respondent in December
1990. Respondent believes that at that time the pressure tests may not have revealed that the
USTs were leaking. Other evidence indicaies releases of petroleum near the USTs.

» 25. During the installation of addlﬁonal morutomn0 wells at the Site in 1995, the State
detected a strong cresol odor in the soils. Sampling revealed the presence of carcinogenic and
non-carcinogenic polynuclear aromatic hydrocarbons (PAHSs) and total petroleum hydrocarbons

‘ CT PHs) (as gasoline and as fuel oil). - The State subsequently referred the Site to EPA.

. 26. Releases and threatened releases of hazardous substances have occurred and are’
occurring at the Site. Those hazardous substances include coal tar wastes composed of PAHs
such as benzo(a)pyrene, naphthalene, anthracene, acenaphthlene, and phenanthrene; phenolic
compounds including phenol and methylphenols; light-aromatic compounds such as benzene,

toluene and xylenes; various inorganics such as dibenzofuran; inorganics including cyanide,

~ arsenic, chromium lead, copper, zinc, iron; various sulfides; ammorria; and nitrates. - C

27 EPA has conducted response actions at the Site to. evaluate and address the releases

- and threatened releases of hazardous substances at the Site.

28. In 1995, EPA oonducted a Preliminary Assessment at the Slte eonﬁrmmg releases
" and threatened releases of hazardous substances in the soils and groundwater including PAHs
and TPHs.

29. In 1997, EPA conducted a Site Investigation at the Site. The Site [nvestlgatlon

' confirmed releases and threatened releases of hazardous substances at the Site from soils and
groundwater, including volatile and semi- -volatile organic compounds (VOCs and SVOCs),

. carcinogenic and non-carcinogenic PAHs, metals, and cyanide. Sampling results documented-
contamination of the groundwater surface and subsurface soil, and sediment. Sampling results
‘confirmed releases and threatened releases and elevated levels of hazardous substances at the
Site, including (1) carcinogenic PAHs such as benzo(a)anthracene, benzo(b)ﬁroranthene




vbenzo(k)fuoranthene benzo(a)pyrene chrysene; dxbenzon(a,h) anthracene, indeno1,2 3-cd) ,
phenanthrene, and pyrene; (2) VOCs such as benzene; toluene, ethylbenzene, acetone, carbon

- disulfide, methyl ethyl ketone, stynene, and xylene; (3) SVOCs such as napthaleéne, 2-

" . methylnapthalene, phenol, 2-mthylphenol (o-cresol); 4 methylphenol (p-cresol) crbozole; and
: dlbenzofuran (4) metals such as manganese oopper cadrmum, arsenic, lead, and cyamde

30 In 2000, EPA conducted an Expanded SltC Investigation at the Site, whlch mcluded
the installation of 12 groundwater monitoring wells, sampling soil, sediment, and surface water,
and further evaluation of the threat to human health and the environment. Samphng confirmed
releases and threatened releases of hazardous substances (mcludmg VOCs, SVOCs, PAHSs, and
metals) at and from the Site. Samples from the monitoring wells indicated that VOCs, including
“benzene and toluene, PAHs and cyanide have migrated off-site in the shallow aquifer. Sediment
‘samples taken from the drainage ditch indicated elevated PAH levels, including benzo(a)pyrene.

. Elevated PAH levels, including naphthalene, benzo(a)anthracene benzo(a)pyrene, and

indeno(1,2,3-cd)pyrene; VOC levels, including benzene, toluene, ethyl benzene, and xylene; and
cyanide levels were detected in surface and subsurface soils on-site as well as at an adjacent
residence. Highly contaminated soil samples were collected from locations where former -
manufactured gas plant. structures the gasometer, gas holders and tar well, were Iocated

31 In 2003, EPA completed an Engineering Evaluation/Cost Analysm (EE/CA) to
' identify and evaluate proposed removal action alternatives to address the contamination at the
Site, including the benzene and total B(a)P eqmvalents—contammaied soil and groundwater and

- other hazardous substances at the Site.

32, On September 26, 2003, EPA approved and issued an Action Memoranduni
authorizing a non-time critical removal action at the Site. On April 19, 2004, EPA commenced
- the removal action to addresses releases and threatened releases of hazardous substances at the
~ Site, including benzene toluene, ethylbenzene, xylenes (BTEX) and PAHs. The removal action
includes, but is not limited to, excavation down to the water table of approximately 14 feet of
contaminated soil, thermal treatment of waste materials, backfill of excavated areas, and removal
of certain structures, including Gas Holders A and B, the tar well, the 12,000-gallon UST, two
6,000-gallon FMGP oil tanks, and one 2,000-gallon UST. EPA has not determined the extent of
additional response actions that may be undertaken at the Site. EPA’s removal action objectives
as set forth in the Action Memorandum were achieved. EPA believes that the actions to be
performed by the City pursuant to this Order will provide necessary post-removal momtonng of
the ground water and institutiorial controls to limit exposure to remammg contamination at the
- Site.

33. PAHs, which include, but are not limited to naphthalene, benzo(a)anthracene,
benzo(a)pyrene and indeno(1,2,3-cd)pyrene, are hazardous substances. PAHs may be toxic to
humans and animals via oral, dermal, or respiratory routes of exposure. As environmental
pollutants, PAHs are slightly to moderately soluble in water and are soluble in other organic




compounds such as benzene. Some PAHs are ammal carcmooens Some PAHs are probable
human carcmogens

, 34. BTEX are light aromatic hydrocarbons detected at the Site and are hazardous
- substances. Benzene is a human carcinogen. These eompounds may be toxic to humans and

. animals via oral, respiratory, or dermal routes of exposure They are slightly soluble in water and

volatile in the environment. -

35, VOCs are hazardous substances. Chlorinated VOCs are widely used as solvents and
evaporate easily. These compounds may be toxic to humans and animals via ordl, dermal, or
respiratory routes of exposure.- Some chlorinated VOCS are animal carcmo gens Some .
* chlorinated VOCs are probable human carcino gens.

36. EPA has determined that the releases and threatened releases of hazardous substances
and conditions at the Site present an imminent and substantral endangerment to pubhc health or
- welfare and the environment.

V. CONCLUSIONS OF LAW AND DETERMINATIONS

) 3\7 Based oxr the Findings of Fact set forfh above, and the Administrative Record
supporting EPA’s non-time critical removal action and the response activities required by this
Order EPA has determined thax :

a. Thele Mars Coal Gas Superfund Slte isa “facrht}f as- deﬁned by Section
101(9) of CERCLA, 42 U.S.C. § 9601(9).

b The contamination found at the Site, as 1dent1ﬁed in the Findings of Fact
above, includes “hazardous substances™ as deﬁned by Section 101(14) of CERCLA, 42 US.C. §
: 9601(14) : : .

c: Respondent isa’ person as deﬁned by Sectron 101(2 1) of CERCLA 42
U S C. § 9601(21). .

d. Respondentisa responsrble party under Section 107(3) of CERCLA, 42 U.S.C.
§ 9607(a) and is jointly and severally liable for performance of response actrons and for response
costs meurred and to be incurred at the Site. '

1. Respondent is the owner/operator of the facility within the
meamning of Sections 101(20) and 107(a)(1) of CERCLA, 42 U.S.C.
§§ 9601(2) and 9607(a)(1).

1L Respondent was an owner/operator of the facility at the time of
disposal of hazardous substances at the facility with in the meaning
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 of Sections 101(20) and 107(a)(2) ofCERCLA, £USC. §§
 9601(2) and 9607(2)(1).

. Rcspondent'an‘anged' for the disposal or treatment or arranged with
7 a transporter for disposal or treatment of hazardous substances at
~ the facility within the meaning of Section 107(&)(3) of CERCLA,
- 42US.C.§§ 9607(a)(3)

e. The conditions described in the Findlnds of Fact above (and détailcd. more '-fully
- in the Administrative Record for the Site) constitute an actual or threatened “release” ofa

~ hazardous substance from the famhty as defined by Section 101(22) of CERCLA, 42 U S.C. §
9601(22) : _

, £ At least six months planmng time existed such that this non-time critical .
removal action is approprlate to address the enwronmental problems at the. Slte

. The response activities required by thls Order are necessary to protect the
pubhc health, Welfare or the environment and, if carried out in compliance with-the terms of this

Order, will be considered consistent with the NCP, as prowded in Section 300.700(c)(3)(ii) of
the NCP.. .

VI. ORDER _
~ Based upon the foregoing F indings of Fact, Conclusions of Law, Determinations, and the
Administrative Record for this Site, it is hereby Ordered and Agreed that Respondent shall
comply with all provisions of this Order, including, but not limited to, all attachments to this

~ Order and all documents incorporated by reference into this Order. -

VII. DESIGNATION OF CONTRACTOR,
PROJECT COORDINATOR, .
ANDHON-‘SCENVE COORDINATOR

. 38. Respondent shall retain one-or more contractors to perform the Work and shall notify -
EPA of the name(s) and qualifications of such contractor(s) within 10 days of the Effective Date.

‘Respondent shall also notify EPA of the name(s) and qualification(s) of any other contractor(s) or
subcontractor(s) retained to perform the Work at least 10 days prior to commencement of such
Work. EPA retains the right to disapprove of any or all of the contractors and/or subcontractors
retained by Respondent If EPA disapproves of a selected contractor, Respondent shall retain a -
different contractor and shall notify EPA of that contractor’s name and qualifications within 10
days of EPA’s disapproval. :

, 39. Within 10 days after the Effective Date, ‘Respondcnt shall designate a Project
Coordinator who shall be responsible for administration of all actions by Respondent required by

11



this Order and shall submit to EPA the designated Project Coordinator’s name, address, :
telephone number, ‘and qualifications. To the greatest extent possible, the Project Coordinator
shall be present on Site or readily available during Site work. EPA retains the right to disapprove
-of the designated Project Coordinator. If EPA disapproves of the designated Project Coordinator,
_-Respondent shall retain a different Project Coordinator and shall notify EPA of that person’s
name, address, telephone number, and quahﬁcatlons within 10 days followmzp g EPA’s

‘disapproval. Receipt by Respondent s Project Coordinator of any notice or commumcatmn from
EPA relating to this Order shall constltute receipt by Respondent

- 40. EPA has designated Dan Garvey as its On-Scene Coordmator {OSC). Except as
" otherwise provided in this Order, Respondent shall direct all submissions required by this Order

_to the OSC at the United States Environmental Protection Aoency, Reglon VI, 901 North 5ﬁl
Street, Kansas City, Kansas 66101 (513) 551 7600

A 41. EPA and Respondent shall have the right, subject to Paragraph 39, to change their
respective designated OSC or Project Coordinator. Respondent shall notify EPA 10 days before

" such a change is made. The initial not1ﬁcat10u may be made orally, but shall be promptly

- followed by a wntten notice.

VILL WORK TO BE PERFORMED

; 4. Respondent shall perform, at a minimum, all actions necessary to 1mplement the
Work consistent with this Order and the Statément of Work aftached hereto as Attachment C.
" The actions to be implemented generally include, but are not limited to, the following:

a) Meeting with EPA: Within fourteen (14) days of the Effective Date of the Order, or as
otherwise agreed to by the Parties, Respondent shall meet with EPA to discuss all activities to be
performed by Respondent pursuant to this Order and how such activities wﬂl be coordmated with
EPA’s removal activities at the Site. :

b) Fill Material: Durmg on-Site removal actwmes the City provided 10,192 cublc yards
of backﬁll soil used as fill for areas of the Site excavated by EPA.

e) Ground Water Monitoring: Upon notification by EPA of completlon of excavailon
“activities at the Site, Respondent shall begin semi-annual monitoring of the twelve permanent -
ground water monitoring wells installed by EPA in and around the Site. Respondent shall
conduct the initial ground water sampling event as directed by EPA, and shall continue to
conduct semi-annual monitoring for a period of two years from the initial date of sampling.
Respondent shall maintain and prowde to EPA an analytical summary database of all ground
water samples collected.

d) Temporary Relocation of City Employees: Respondent shall provide for temporary
relocation of City Employees as necessary during excavation activities.

12



e) Use-of Municipal Wells #4 and #8: Respondent has informed EPA that it mtends to
~ cease the use of Municipal Wells #4 and #8 for drmkmg water puzposes ’

f) Instltutxonal Controls: After the Effective Daie of this Order, Respondent agrees to
refram from using the Site in"any manner that would interfere with or adversely affect the
implementation, integrity, or protectiveness of the removal activities to be performed at the Site
unless otherwise approved by EPA in writing. Such restrictions include, but are not limnited to,

refraining from: (1) the construction, installation; maintenance or use of any wells on the Site for

- the purpose of extracting water for human drinking purposes; (2) disturbance of the subsurface of
. the Site without prior EPA approval (3) any type of residential development on the S1te and (4)
bulldmgs constructed on the Site shall not contain a basement

) Respondent shall execute and record in the Reeorder s Office or Registry of Deeds or

- other appropriate land records office of Plymouth County, State of Towa, an Environmental
Protection Easement and Declaration of Restrictive Covenants running with the land, that grants
the right to enforce the land/water use restrictions listed above in this Paragraph, or other
restrictions that EPA determines are necessary to 1mp1ement ensure non-interference with, or
ensure the protectiveness of the removal measures to be performed pursiant to this Ordér. Such
Respondent shall grant the right to enforce the land/water use restrictions to EPA and its
representatives. Within sixty (60) days of the Effective Date of this Order, Respondent shall
submit to EPA for review and approval a draft Environmental Protection Easement and
Declaration of Restrictive Covenants, in substantially the form attached hereto as Appendix D,
that is enforceable under the laws of the State of Towa. Within thirty (30) days of EPA’s
approval and acceptance of the restrictive covenant, Respondent shall :ecord the restrictive
covenant with the Recorder’s Office or Registry of Deeds or other appropriate office of Plymouth
County, State of lowa. Within thirty (30) days of recording the restrictive covenant; Respondent
shall provide EPA with a certxﬁed copy of the ongmal recorded covenant showmg the clerk'

- recording stamps. _

43. Health and Safety Plan. Within fourteen (14) days of the Effective Date of this
Order, Respondent shall submit for EPA review and comment a plan that ensures the protection
of the public health and safety during performance of on-Site work under this Ordér. Thisplan
shall be prepared in accordance with EPA’s Standard Operating Safety Guide (PUB 9285.1 -03, ‘
PB 92-963414, June 1992). In addition, the plan shall comply with all currently applicable
Occupahonal Safety and Health Administration (“OSHA”) regulations found at 29 C.F.R. Part
1910. If EPA determines that it is appropriate, the plan shall also include contingency planning.
Respondent shall incorporate all changes to the plan recommended by EPA and shall unplement
the plan during the péndency of the removal actlon

44. Quality Assurance and Samphng,,
*a. All sampling and analyses performed phisuant to this -Ord'er shall conform to

EPA direction, approval, and guidance regarding sampling, quality assurance/quality control
(“QA/QC”), data validation, and chain of custody procedures. Respondent shall ensure that the-
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} laboratory used to perform the analyses partze1pates ma QA/QC program that comphes with the

" appropriate EPA guidance. Respondent shall follow, as appropriate; “Quality Assurance/Quality
Control Guidance for Removal Activities: Sampling QA/QC Plan and Data Validatiors
Procedures” (OSWER Directive No. 9360.4-01; April 1, 1990),-as guidance for QA/QC and
sampling. Respondent shall only use laboratories that have a documented Quality System that

- complies with ANS/ASQC E-4 1994, “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs” (American National

. Standard, January 5, 1995), and “EPA Requirements for Quality Management Plans (QA/R-2)
(EPA/240/B-01/002, March 2001),” or equivalent documentation as determined by EP.A. EPA
may consider laboratories accredited under the National Environmental Laboratory Accredrtatlon
Pro gram (NELAP) as meeting the Quahty System reqmrements '

: b. Upon request by EPA, Respondent shall have. such a laboratory analyze

samples submitted by EPA for QA monitoring. Respondent shall provide to EPA the QA/QC

.- .procedures followed by all sampling teams and Iaboratones performing data collectxon and/or
analysis.

: . c. Upon request by EPA Respondent shall allow EPA or 1ts authonzed _ o
rtepresentatives to take split and/or duplicate samples. Respondent shall notify EPA not less than
14 days in advance of any sample collection activity, unless shorter notice is agreed to by EPA.
EPA shall have the right to take any additional samples that EPA deems necessary. Upon
request, EPA shall allow Respondent to take split or duplicate samples of any sampies it takes as
part of its oversight of Respondent s nnplementatxon of the Work.

45. Post-Removal Site Control. Respondent shall submit a proposal for post—removal
site control consistent with Section 300.415(/) of the NCP and OSWER Directive No. 9360.2-02
as directed by EPA. Upon EPA approval, Respondent s shall 1mplement such controls and shal
- - provide EPA with documentation of all post-removal site control arrangements '

46. Regorting

a. Wrthm 30 days of the Effective Date of this Order Respondent shall submita

' report to EPA concerning all actions undertaken to-date pursuant to this Order. Thereafter,
Respondent shall submit semi-annual written progress reports to EPA begmmng 45 days after the
initial ground water sampling event as directed by EPA concerning ground water monitoring and

-any post-removal site control activities undertaken pursuant to this Order until termination of this
Order, unless otherwise directed in writing by the OSC. These reports shall describe all -
significant developments during the preceding period, including the actions performed and any
problems encountered, analytical data received during the reporting period, and the developments
anticipated during the next reporting period, including a schedule of actions to be performed,
anticipated problems, and planned resolutions of past or anticipated problems
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b, Respondent shall submit two copres of all p}ans reports or other submissions
required by this Order, the Statement of Work, or any approved work plan. Upon request by
EPA, Respondent shaH subrmt such documents in electronic form

c. Respondent shall, at least 30 days prior to. the conveyance of any mterest in real ‘
* property at the Site, give written notice to the transferee that the property is sub] ect to this Order

and written notice to EPA of the proposed conveyance, mcludmg the name and- address of the
transferee. Respondent also agrees to require that their successors comply with the imrnediately
proceeding sentence and Sections IX (Srte Access) and X (Access to Information).

47. F 1na1 Report. Wrthrn 30 days after complctlon of all Work reqmred by this Order
‘Respondent shall submit for EPA review and approval a final report surnmarrzmg the actions
 taken to comply with this Order. The final report shall conform; at a minimum, with the
' requlrements set forth in Section 300.165 of the NCP entitled “OSC Reports.” The final report
“shall include a good faith estimate of total costs or a statement 6f actual costs incurred in

complying with the Order, a listing of quantities and types of materials removed off- Site or -
handled on-Site, a discussion of removal and disposal options considered for those materials, a
listing of the ultimate destmatron(s) of those materials, a presentation of the analytlcal results of -
all sampling and analyses performed, and accompanying appcndlces containing all relevant
documentation generated dunng the removal action (e.g., manifests, invoices, bills, contracts

and permits). The final report shall also include the following certification signed by a person
who supemsed or directed the preparation of that report

“Under penalty of law 1 certify that to the best of my lcnowiedge aﬁer appropriate u
' inquiries of all relevant persons involved in the preparation of the report, the information
submitted is true, accurate, and complete. I am aware that there are significant penaltxes for

* submitting false mforrnanon, including the possrbrhty of fine and m]pnsonment for knowmg -'
violations.” : '

48. Off Site Shipments. Any hazardous substances pollutants or contammants rernoved
off-site pursuant to this Order for treatment, storage or drsposai shall be treated, stored, or’

drsposed ofata facrhty in comphance as determined by EPA, with the EPA Off-Site Rule 40
C.F.R. § 300.440, promulgated pursuant to 42 U. S C. § 9621(d)(3) '

IX. SITE ACCESS

, 49. If the Site, or any other property where access is needed to iinplement this Order, is
owned or controlled by Respondent, Respondent shall, commencing on the Effective Date,
provide EPA, the State, and their representatives, including contractors, with access at all

reasonable times to the Site, or such other property, for the purpose of conductmg any actrvrty
related to this Order :
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50 Where any actlon under this Order is tor be performed in areas owned byor in
possessmn of someone other than Respondent Respondent shall use their best efforts to obtain
all necessary access agreements within thirty (30) days after the Effectwe Date, or as otherwise
specified in writing by the OSC. Respondent shall immediately notify EPA if after using their
best efforts they are unable to obtain such agreements. For purposes of this Paragraph, “best
. efforts” includes the payment of reasonable sums of money in consideration, of access.

Respondent shall describe in writing their efforts to obtain access. EPA may then assist
; Respondent in gaining access, to the extent necessary to effectuate the response actions described
herem, usmg such means as EPA deems appropnate '

- 51 Notmthstandmg any provlslon of this Order, EPA and the State retain all of their
access authorities and rights as well as all of their rights to require land/water use restrictions,
including enforcement authorities related thereto, under CERCLA, RCRA, and any ¢ other -
apphcable statutes or regulations. :

X ACCESS TO INFORMATION

52. Respondent shall prowde to EPA, upon request copies of all documents and
information within their possession or coritrol or that of their contractors or agents relating to
releases or threatened releases of hazardous substances at or from the Site, activities at the Site,
or to the implementation of this Order, including, but not limited to, sampling, analysis, chain of

- custody records, manifests, trucking logs, receipts, reports, sample traffic routing, - :
correspondence, or other documents or information related to the Work. Respondent shall also
make available to EPA, for purposes of i investigation, information gathering, or testimony, their
employees, agents, or representatives with knowledge of relevant facts ooncemmg the
performance of the Work. =~ :

53. Respondent may assert business conﬁdentlahty claims covermg part or all of the'

- documents or information submitted to EPA under this Order to the extent permitted by and in
accordance with Section 104(e)(7) of CERCLA, 42 US.C. § 9604(6)(7) and 40 C.F.R. _
§2. 203(b) Documents or information determined to be confidential by EPA will be afforded the

protection specified in 40 C.F.R. Part 2, ‘Subpart B. Ifno claim of conﬁdentlahty accompanies
documents or information when they are submitted to EPA, or if EPA has notified Respondent
that the documents or information are not confidential under the standards of Section 104(e)(7)
of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access to such documents or\

- information w1thout further notice to Respondent '

. 54, 'Respondent may assert that certain documents, records and other information are
privileged under the attorey-client privilege or any other privilege recognized by federal law. If
~ the Respondent asserts such a privilege in lieu of providing documents, it shall provide EPA with
the following: 1) the title of the document, record, or information; 2) the date of the document,
record, or information; 3) the name and title of the author of the document, record, or
information; 4) the name and title of each addressee and recipient; 5) a description of the
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 contents of the document, record, or information; and 6) the privilege éssert_ed by Respondent.
However, no documents, reports or other information created or generated pursuant to the -
requirements of this Order shall be withheld on the grounds that they are privilcged-

- 55. No claim of conﬁdenuahty shall be made Wlth respect to any data, mcluding, but not h
limited to, all samphng, analytical, monitoring, hydrogeologic, scientific, chemical, or V
engineering data, or any other documents or mformatlon evidencing condltlons ai or around the -
. - Site. :

‘ XI RECORD RETENTION '

56.. Unhl 10 years after Respondent s receipt of EPA’s notification pursuant to Sectlon
XXIV (Notice of Completion of Work), Respondent shall preserve and retain all non-identical
" copies of records and documents (including records or documents in- electromc form) now in its’
possession or control or which come into its possession or control that relate in any manner tothe
performance of the Work, releases or threatened releases of hazardous substances at or from the
Site, or the liability of any person under CERCLA with respect to the Site, regardless of any
document, record, or corporate retention pohcy to the contrary. Until 10 years after
- Respondent’s receipt of EPA’s notification pursuant to Section XXIV (Notice of Completion of -
Work), Respondent shall also instruct their contractors and agents fo preserve all documents,
records, and mformauon of Whatever kind, nature or descnptlon reiatmo to performance ofthe ~
- Work.. - -

57. At the conclusion of thls document retention period, Respondent shall notify EPA at
- least 90 days prior to the destruction of any such records or documents, and, upon request by

" EPA, Respondent shall deliver any such records or documents to EPA. Respondent may assert

that certain documents, records and other information are privileged under the attomey-client
pnvﬂege or any other privilege recognized by federal law. If Respondent asserts such a privilege, -
- they shall provide EPA with the following: 1) the title of the document, record, or information;

~ 2) the date of the document, record, or information; 3) the name and title of the author of the

. document, recerd, or information; 4) the name and title of each addressee and recipient; 5)a
description of the. sub} ect of the document, record, or information; and 6) the prwliege asserted -
by Respondent. However, no documents, reports or other information created or generated
pursuant to the reqmrements of this Order shall be withheld on the grounds that they are
privileged. : S

58. Respondent hereby certifies that to the best of its knowledge and belief, after -
thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of any
records, documents or other information (other than identical copies) relating to its potential
liability regarding the Site since notification of potential liability by EPA or the State or the filing
of suit against it regarding the Site and that it has fully complied with'any and all EPA requests
for information pursuant fo Sections 104(e) and 122(e) of CERCLA, 42 US.C. §§ 9604(6) and
9622(e), and Section 3007 of RCRA, 42 USC. § 6927
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}JI COMPLIANCE WITH OTHER LAWS

59. Respondent shall perform all actmns reqmred pursuant to thxs Order in accordance _
with. aIl applicable local, state, and federal laws and regulations. except as provided in Section
- 121(e) of CERCLA, 42 U.S.C. § 6921(e), and 40 C.FR. §§ 300.400(e) and 300.415(). In
accordance with 40 C.F.R. § 300 415(j), all on-Site acmons reqmred pursuant to this Order shall,
‘to the extent pracueable as determined by EPA, eon51denng the exigencies of the situation,
attain applicable or relevant and appropriate requirements (ARARs”) under federal
‘ environmental or state enwronmental or facﬂlty siting laws.

X]II. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES.

60. In the event of any action or occurrence during performance of the Work which

' causes or threatens a release of Waste Material from the Site that constitutes an emergency

situation or may present an immediate threat to public health or welfare or the environment,

" Respondent shall nnmedlately take all appropriate action. Respondent shall take these actions in
‘accordarice with all applicable provisions of this Order, including; but not limited to, the Health

- and Safety Plan, in order to prevent, abate or minimize such release or endangerment caused or
threatened by the release. Respondent shall also immediately ilofify the OSC or, in the event of

. his/her unavailability, the Regional Duty Officer, Emergency Planning and Response Branch,

EPA Region VII, (913) 281-0991, of the incident ot S1te conditions.

: - 6 . In addition, in the event of any release of a hazardous substanee from the Site,. -

. Respondent shall immediately notify the O_SC at (913) 281-0991 and the National Response
Center at (800) 424-8802. Respondent shall submit-a written report to EPA within 7 days after
each release, setting forth the events that occurred and the measures taken or to be taken to
mitigate any release or endarigerment caused or threatened by the release and to prevent the
TE0CCUITENCE of such a release. This reporting requirement is in addition to, and not iz lieu of,

' -Teporting under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the
- Emergency Planmng and Commumty Right-To- Know Actof 1986,42US.C. § 11004 et seq.

XIV AUTHORIT Y OF ON—SCENE COORDINATOR

62. The OSC shall be respon51b1e for overseemg Respondent’s unplementatlon ofthis
Order. ‘The OSC shall have the authority vested in an OSC by the NCP, including the authority
to halt, conduct or direct any Work requlred by ﬂllS Order, or to dlrect any other removal action

undertaken at the Site. Absence of the OSC from the Site shall not be cause for stoppage of work
unless spemﬁealiy directed by the OSC.
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XV. D‘ISPU"I;E'RESOLUTION

63 Unless othermse expressly prowded for in this Order, the dlspute resolutu)n A _
procedures of this Section shall be the exclusive mechanism for resolving dxsputes arising under
this Order. The Parties shall attempt to resolve any dlsagreements concemmg this Order
a expedmously and mformally ,

; 64 IfRespondent ObJCCtS to any EPA action taken pursuant to this Order it shall notlfy
EPA in writing of its objection(s) within ten (1 0) days of such action, unless the objection(s)

has/have been resolved informally. EPA and Respondent shall have fourteen (14) days from .

EPA’s receipt of Respondent’s written objection(s) to resolve the dispute through form al

' _negotiations (the Negotiation Penod) The Negotlanon Period may be extended at the 'sole
1dlscretlon of EPA. :

~ 65 Any agreement reached by the Parties pursuant to this Section shall be in writing and -
. shall, upon signature by both Parties, be incorporated into and become an enforceable part of this
N '__' Order. If the Parties are unable to reach an agreement within the Negottatlon Period, an EPA
" management official at the Superfund Division Director level or higher will issue a written
~ decision on the dispute to Respondent. EPA’s decision shall be mcorporated into and become an
enforceable part of this Order. Respondent’s obligations under this Order shall not be tolledby
- submission of any objection for dispute resolution under this Section. Following resolution of " «
_ the dispute, as prowded by this Section, Respondent shall fulfill the requirement that was the
subject of the dispute i in accordance with the agreement reached or with EPA’s decmon, .
thlchever occurs

XVL FORCE MAJEURE -

66. Respondent agrees to perform all requirements of thls Order within the time limits .
established under this Order, unless the performance is delayed by a force majeure. For purposes -

" of this Order, a force majeure is defined as any event arising from causes beyond the control of

‘Respondent, or of any entity controlled by Respondent, including but not limited to its

' contractors and subcontractors, which delays or prevents performance of any obhgailon iinder

this Order despite Respondent’s best efforts to fulfill the obligation. Force majeure does not
‘ include financial mablhty to complete the Work or increased cost of performance. -

67. Ifany event occurs or has occurred that may delay the perfonnance of any obhgatlon _
under this Order, whether or not caused by a force majeure event, Respondent shall notify EPA
orally within three (3) days of when Respondent first knew that the event might cause a delay.
Within three (3) days thereafter, Respondent shall provide to EPA in writing an-explanation and
~ description of the reasons for the delay; the anticipated-duration of the delay; all actions taken or
to be taken to prevent or minimize the delay; a schedule for implementation of any measures to
be taken to prevent or mitigate the deldy or the effect of the delay; Respondent’s rationale for
_ attributing such delay to a force majeure event if they intend to assert such a claim; and a
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. statement as to whether, in the opinion of Respondent, such event may cause or contribute to an
.endangerment to public health, welfare or the environment. Failure to comply with thes above = -
" Tequirements shall preclude Respondent from asserting any claim of force majeure for that event -
for the period of time of such failure to comply and for any additional delay caused by such
faﬂure . ,
~ 68. IfEPA agrees that the delay or anficipated delay is attributable to a force majeure
_event, the time for performance of the obligations under this Order that are affected by the force
majeure event will be extended by EPA for such time as is necessary to complete those
- obligations. An extension of the time for performance of the obligations affected by the force
majeure event shall not, of itself, extend the time for performance of any other obligation. If
“EPA does not agree that the delay or anticipated delay has been or will be caused by aforce
" majeure event, EPA will notify Respondent in writing of its decision. If EPA agrees that the
_delay is attributable to-a force majeure event, EPA will notify Respondent in writing of the

length of the extensmn, if any, for performance of the obligations affected by the force ma]eure
event. . :

-  XVIL STIPULATED PENALTIES

, 69. Respondent shall be liable to EPA for stipulated penalties in the amounts set forth in
Paragraphs 70 and 71 for failure to comply with the requirements of this Order specified below,
unless excused under Section XXVI (Force Majeure). “Comphance” by Respondent shall

- include completion of the activities-under this Order or any plan approved under this Order
identified below in accordance with all applicable requiremerits of law, this Order, the SOW, and
" any plans or other documents approved by EPA pursuant to this Order and within the speczﬁed
time schedules established by and approved under this Order.

70. 'Stipulate'd ~Pena1ty Amounts - Work.

a. The following stlpuiated penaltles shall accrue per violation per day for any
.noncomphance with the Work to be Performed (Sectlon VII):

Penalty Per Vlolatlon Per Dav | Penod of Noncompliance

$500.00 ' ~ 1st through 14th day -
$1000.00 - * 15th through 30th day
$2000.00° o ~ 31st'day and beyond
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4 - 71. Stipulated Penalgy Amounts - Reports.” The following stipulated penalties shall
.- accrue per violation per day for faiture to submit timely or adequate reports or other written
. documents pursuant to Paragraphs 46 and 47:

Penaltv Per Vlolatlon Per DaY : ' P-eriod of Nonoomnliance ,

~$500.00 e - st through 14th day
- $1000.00 = - RCEE - 15th through 30th day
$2000 00 - * 3lstdayand beyond

_ 72, In the event that EPA assumes performance ofa portlon or all of the Work pursuant
‘to Paragraph 86 of Section XVIII, Respondent shall be liable for a stipulated penalty in the
amount of the cost of the performance of such Work as determmed by EPA.

73 'All penalties shall begin to accrue on the day after the complete performance is dug

‘'or the day a violation occurs, and shall continue to accrue through the final day of the correction
of the noncompliance or completion of the activity. However, stipulated penalties shall nof
accrue: 1) with respect to a deficient submission under Section VIII (Work to be Performed),
during the period, if any, beginning on the 31st day after EPA’s receipt of such submission until
~ the date that EPA notifies Respondent of any deﬁcwncy, and 2) with respect to a decision by the

~ EPA Management Official at the Superfund Division Director level or higher, under Paragraph
65 of Section XV (Dispute Resolution), during the period, if any, begmmng on the 21st day after
the Negotiation Period begins until the date that the EPA. management official issues a final
. decision regarding such disputé. Nothing herein shall prevent the simultaneous accrual of -
‘separate penalties for separate v1olai10ns of thls Order.

74. Following EPA’s determination that Respondent has failed to comply with a
A requ1rement of this Order, EPA may give Respondent written notification of the failure and
- describe the noncompliance. EPA may send Respondent a written demand for payment of the

penalties. However, penalties shall accrue as provided in the preceding Paragraph reoardless of
Whether EPA has notified Respondent of a v101a:tlon '

75. All penalties accruin_g‘ under this Section shall be due and payable to EPA within 30
days of Respondent’s receipt from EPA of a demand for payment of the penalties, unless
- Respondent invokes the dispute resolution procedures under Section XV (Dispute Resolution):
All payments to EPA under this Section shall be paid by certified or cashier’s check(s) made
payable to “EPA Hazardous Substances Superfund,” shall be mailed to U.S. EPA Region VII,
Superfund, P.O. Box 371099M, Pittsburgh, PA 15251, shall indicate that the payment is for
stipulated penalties, and shall reference the EPA Region and Site/Spill ID Number 07YH, the
EPA Docket Number, and the name and address of the party making payment. Copies of
check(s) paid pursuant to this Section, and any accompanying transmittal letter(s), shall be sent -
Sto: ‘
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= Lmda Long
Regional Financial Management Officer
U.S. Environmental Protection Agency ,
901 North Fifth Street -
Kansas City, Kansas 66101

Dan Garvey
- On Scene Coordinator
U.S. Environmental Protection Agency
- 901 North Fifth Street
~ Kansas City, Kansas 66101

. | 76. The payment of penaltles shall not alter i in any way Respondent s obhgatlon to ’
' oomplete performance of the Work reqmred under this Order. )

71. Penaltles shaH continue to accrue dunng any dispute resolution period, but need not
be paid until 15 days after the (hspute is resolved by agreement or by receipt of EPA’s decision.
In the event that Respondent prevails on a disputed i issue, stipulated penaltles related solely to
that dlsputed issue shall not be assessed by EPA.

: 78. IfRespondent fails to pay stipulated penaltles when due, EPA may mstltute
R proceedmgs to collect the penalties, as well as Interest. Respondent shall pay Interest on the

‘unpaid balance, which shall begin to accrue on  the date of demand made-pursuant to Paragraph
73. Nothing in this Order shall be construed as prohibiting, altering, or in any way hmxtmg the
ability of EPA to seek any other remedies or sanctions available by virtue of Respondent’s
violation of this Order or of the statutes and regulations upon which it is based, including, but not
- limited to, penalties pursuant to Sections 106(b) and 122(1) of CERCLA, 42 U.S.C. §§ 9606(b) -
and 9622(J), and punitive damages pursuant to Section 107(c)(3) of CERCLA, 42 U.S.C. §
9607(c)(3). Provided, however, that EPA shall not seek civil penalties pursuant to Section _
106(b) or 122(J) of CERCLA or punitive damages pursuant to Section 107(0)(3) of CERCLA for
. any violation for which a stipulated penalty is prov1ded herein, except in the case of a willful
- violation of this Order or in the event that EPA assumes performance of a portion or all of the

. Work pursuant to Sectlon XVIIIL, Paragraph 86. Notwithstanding any other provision of this

Section, EPA may, in its unreviewable discretion, waive. any pornon of stipulated penalnes that
have accrued pursuant to this Order.

XVIII. RESERVATIONS OF RIGHTS BY EPA

- 79. Exceptas spectﬁcally provided in this Order, nothmg herein shall limit the power
and authority of EPA or the United States to take, direct, or order any and all actions necessary to
- protect public health, welfare, or the environment or to prevent, abate, or minimize an actual or

threatened release of hazardous substances, pollutants or contaminants, or hazardous or solid
" waste o, at, or from the Site. Further, nothing herein shall prevent EPA from seeking legal or
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eqmtable relief to enforce the terms.of this Order from taking other legal or equitable actron asit B
- deerns appropriate and necessary, or from requiring Respondent in the future to perforrn
addmonal activities pursuant to CERCLA or any otlier applicable law. :

© 80. EPA hereby reserves all of its statutory and regulatory powers, authorities, rights, .
remedies and defenses, both legal and equitable, including the rights (1) to d:sapprove Work
performed by Respondent pursuant to this Order, (2) to perform any portion of the Woxk required
“herein; (3) to require that Respondent perform tasks in addition to those required by this Order
- and the attached SOW, including the right to tequire additional investigation, characterization,
studies and/or response actions pursuant to CERCLA or other applicable legal authorities; 4 to .
issue orders to any person to require further response action as determined necessary by EPA; (5)
fo bring an action seeking the assessment of penalties under Section 106(b) of CERCL A, 42
U.S.C. 9606(b); (6) to bring an action against Respondent to collect stipulated penalties, if any, -

. assessed pursuant to Section XV1I of this Order; (7) to bring an action against Respondent for = -
civil penalnes pursuant to Section 109 of CERCLA, 42 U.S.C. 9609; and to seek injunctive
: rehef monetary penalties and punitive damages for.any Vloiatlon of law or of this Order.

81. EPA reserves its right to seek reunbursement from Respondent or any other person
" for costs incurred by the United States to the full extent allowed by CERCLA and any other
-applicable law. This Order shall not be construed as a covenant not to sue, release, waiver or
limitation of any rights, remedies, powers or authorities, civil or criminal, which EPA has under-

- CERCLA, RCRA, or any other statutory, regulaiory or common law enforcement authonty of the
T Umted States. —

82. This Order shall not be construed as providing Respondent any covenant not to sue

for any Response Costs (Past or Future) incurred by the United Statés, including BPA, in

- connection with the Site pursuant to CERCLA or any other statutory, regulatory, common or
applicable law. Nor shall this Order be construed as any release, waiver or limitation ¢ concermng
the United States right to seek cost recovery against Respondent or any person for any Response
Costs (Past and Future) incurred by the United States, including EPA, in connection with the

- Site, or to seek injunctive relief or other remedy against Respondent or any person under
CERCLA, RCRA, or any other statutory, regulatory, common or applicable law. :

83 " All activities undertaken by Respondent pursuant to this Order shall be performed m

accordance with the requirements of all applicable federal, state and local laws and .
regulations. Compliance by Respondent with the terms of this Order shall not relieve Respondent
of its obligations to comply with CERCLA, RCRA, or any other applicable federal or state laws

- and regulations. This Order is not, and shall not be construed as a permit issued pursuant to any
federal or state statute or regulation. Nor does this Order relieve Respondent of any obligation to
obtain and comply with any federal, state or local permit. Where any portion of the Work
requires a federal, state or local permit or approval, Respondent shall submit timely applications

" and take all other actions necessary to obtain and to comply with all such permits or approvals.
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84. Notwithstanding any provision of this Order, the United States hereby retains all of -
its information gathering, inspection, enforcement, administrative, judicial and other authorities -
~ and rights under CERCLA including Sections 104, 106, and 107 of CERCLA, 42 U.S.C. §§

19604, 9606, and 9607 and any other apphcable statutes or regulations.

- 85. EPA. reserves and this Order is WIthout prejudwe to, all rights against Respondent K
- with respect to all other matters mclu g, but not limited to:

| a. clatms based on a failure by Respondent to meet a reqmrement of this Order
b. hablhty for any response costs (past and future) mcurred by the United States
c. hablhty for performance of response actlon other than the Work
d. cnmmal habihty'

e. liability for damages for injury to, destruction of or loss of natural resources
‘ and for the costs of any natural resource damage assessments; :

f liability arising from the past, present, or future disposal, release or threat of
release of Waste Materrals at the Site or outside of the Site;.and -

g. _Iiability for costs incurred or to be incurred by:the Agency for Toxic
Substances and Disease Registry or any other Fedeéral agency related to the Site.

86. Work Takeover In the event EPA determines that Respondent has ceased
implementation of any portion of the Work, is seriously or repeatedly deficient or late in its
performance of the Work, or is implementing the Work in a manner which may cause an
endangerment to human health or the environment, EPA may assume the performance of all or -
any portion of the Work as EPA determines necessary. In the event that EPA determines that
~ Work in compliance with this Order or not in compliance with this Order has caused or may _
cause a release of hazardous substances or hazardous constituents or a threat to human health or
the environment or that Respondent is not capable of undertaking any Work requu‘ed hereunder,
EPA reserves the right to order respondents to stop further unplementatlon of this Order for such
- period of time as EPA determines may be needed to abate any such release or threat orto
undertake any action that EPA determines is necessary to abate such release or threat.
Notwithstanding any other provision of this Order, EPA retains all authority and resérves aﬂ
rights to take any and all Tesponse actlons authorized by law.

XIX. OTHER CLAIMS

~ 87. By issuance of this Order, the United States and EPA assume no liability for injuries
or damages to persons or property resulting from any acts or omissions of Respondent. The
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" United States or EPA shall not be deemed a party to any contract e.ntered' mnto by Respondent or
its directors, officers, employees, agents, successors, representatives, assigns, contractors, or v
consultants in carrying out actlons pursuant to this Order. Respondents and its directors, officers, -

o employees agents, SUCCESSOrs, Tepresentatives, assigns, contractors, or consultants shall not be
- considered the agents of the United States. : :

- 88. Nothmg in thls Order constitutes a satisfaction of or release from any claim or cause :
of acuou against Respondent or any person not a party to this Order, for any liability R espondent
or any person may have under CERCLA, other statutes, or common law, including but not '
limited to any claims of the United States for costs, damages and interest under Secuons 106 and
107 of CERCLA, 42 U.S.C. §§ 9606 and 9607

89 ‘No action or decision by EPA pursuant to this Order shali give rise to any nght to
' Judlmal review, except as set forth in Section 113(h) of CERCLA, 42 U.S.C. § 9613(h).

90. Respondent agrees not to assert any claims or causes of action agaimst the United =

States, or its contractors or employees with respect to the Work or this Order, mcludjng, but not
limited to: .

» ~ a anydirector indirect claim for reimbursement from the Hazardous Substenee
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 112, or 113
of CERC_LA, 42US.C. §§ 9606(b)(2), 9607, 961 1,' 9612, or 9613, or any other provision of law;

, b any claim arising out of response actions at or in connection with the Site,
mcludmg any claim under the United States Constitution, the Towa Constitution, the Tucker Act, |
28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common
- law; or '
‘ "c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613 relatmg to the Site.

91. Nothing in this Agreement shall be deemed to constitute approval or preauthoriZatiOh
~ofaclaim Wxthm the meaning of Section 111 of CERCLA, 42 US.C. § 9611, 0or 40 CFR. §
300. 700(d) , _

XX. CONTRIBUTION PROTECTION

92. The Parties agree that Respondent is entitled, as of the Effective Date, to protection
“from contribution actions or claims as provided by Sections 113(f) and 122 of CERCLA, 42.
U.S.C. §§ 9613(f) and 9622, for “Matters Addressed” in this Order. The “matters addressed” in
this Order are the Work performed by Respondent in compliance with this Order.
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93. Nothmg in th1s Order precludes the United States or Respondent from assertmg any |

- claims, causes of action, or demands against any persons not partles to this- Order for

' mdemmﬁcatlon, contnbutton, or cost recovery

94, In any subsequent admimstrative or judicial proceeding initiated by the United States
~on behalf of EPA for injunctive relief, recovery of response costs, or other relief relating to the
Site, Respondent shall not assert, and may not maintain, any defense orclaim based upon the

 principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other
defense based upon any contention that the claims raised in the subsequent proceedmg were or
should have been brouoht il the instant action. - :

XXI ]NDEMNIFICATION

95. Respondent shall mdemmfy save and hold harmiess the United States its ofﬁcmls
agents, confractors, subcontractors employees a,nd representatives.from any and all claims or
causes of action arising from, or on account of, negligent or other wrongful acts or omi ssions of -
~ Respondent, its officers, directors, employees, agents, confractors, or subcontractors in carrying
~ out actions pursuant to this Order. - In addition, Respondent agrees to pay the United States all

costs incurred by the United States, including but not limited to attoineys fees and other expenses
of litigation and settlement, arising from or on account of claims made against the United States
based on negligent or other wrongful acts or omissions of Respondent, its officers, directors, -
employees, agents, contractors, subcontractors and any persons acting on their behalf or under -
 their-control, in carrying out activities pursuant to this Order. The United States shall not be held
out as a party to any contract entered into by or on behalf of Respondent in carrying out activities

pursuant to this Order. Neither Respondent nor any such contractor shall be eonsxdered an agent -
- ofthe Umted States.

_ 96. The United States shall give Respondent notice of any claim for which the United
States plans to seek indemnification pursuant to this Section and shall consult with Respondent
- prior to settling such claim. :

97. Respondent waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arising
from or on account of any contract, agreement, or arrangement between Respondent and any
person for performance of Work on or relating to the Site, including, but not limited to, claims on
account of construction delays. In addition, Respondent shall indemnify and hold harmless the =
United States with respect to any and all claims for damages or reimburseément arising from oron
account of any contfract, agreement, or arrangement between Respondent and any person for
performance-of Work on or relating to the Site, including, but not limited to, clalms on account
of construction delays.
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XXIL. INSURANCE

~ 98. At least 7 days prior to commencing any on-Site work under this Order, Resspondent

shall secure, and shall maintain for the duration of this Order, comprehensive general liability
insurance and automobile insurance with limits of one million dollars (§1,000,000), combmed v
single limit. Wlthm the same time period, Respondent shall provide EPA with certificates of
~ such insurance and a copy of each insurance policy. In addition, for the durafion of the Order,
Respondent shall satisfy, or shall ensure that their contractors or subcontractors satisfy, all
~ applicable laws and regulations regarding the provision of worker’s compensation insurance for -

all persons performing the Work on behalf of Respondent in furtherance of this Order. If

' Respondent demonstrates by evidence satisfactory to EPA that any contractor or subcontractor

~ maintains insurance equivalent to that described above, or insurance covering some or all of the

same risks but 1 in an equal or lesser amount, then Respondent need provide only that portion of
the i msumncc described above whlch is not mamtamed by such contractor or subcontractor '

XXIH MODIFICATION-S

99, The OSC may make modifications to any plan or schedule or Statement of Work in
writing or by oral direction. -Any oral modification will be memorialized in writing by EPA
promptly, but shall have as its effective date the date of the OSC’s oral direction. Any other -
requirements of this Order may be modified in wntmg by mutual agrccment of the Pan:les

100. If Respondent seeks permlssmn' to demate _from any approved work-plan or schedule
or Statement of Work, Respondent’s Project Coordinator shall submit a written request to EPA.
* for approval outlining the proposed modification and its basis. Respondent may-not proceed
with the requested dewatlon until receiving oral ar written approval’ from the OSC pursuant to
Paragraph 99.

101 No informal advice, guidance, suggestion, or comment by the OSC or other EPA
'representatives regarding reports, plans, specifications, schedules, or any other writing submitted
by Respondent shall relieve Respondent of its obligation to obtain any formal approval required -

- by this Order, or to comply with all requirements of this Order, unlcss itis formaliy modlﬂcd

' XXIV. NOTICE OF COMPLETION OF WORK

102. When .EPA determines, afte’r EPA’s review of th_c Final Report, that all Work has
been fully performed in accordance with this Order, with the exception of any continuing
obligations required by this Order, EPA will provide written notice to Respondent. IfEPA
determines that any such Work has not been completed in accordance with this Order, EPA will
notify Respondent, provide a list of the deficiencies, and require that Respondent modify the
Work Plan if appropriate in order fo correct such deficiencies. Respondent shall implement the

“modified and approved Work Plan and shall submit a modified Final chort in accordance mth
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the EPA notice. Failure by Respondent to mlpiement the approved modlﬁed Work Plan shall be
a violation of this Order

XXV SEVERABILITY/INT EGRATION/APPENDICES

: 103. If a court issues an order that mvahdates any provision of ﬁus Order or ﬁnds that

Respondent has sufficient cause not to comply with one or more provisions of this Order,
Respondent shall remain bound.to comply with all provisions of this Order not mvahdated or
determmed to be subject to a sufﬁment cause defense by the court’s order

, 104 This Ordcr and its appendlces constltute the final, completc and exciuswe
agreement and understanding among the Parties with respect to the settlement cmbodled in this
Order. The parties acknowledge that there are no representations, agreements or understandmgs '
:relatmo to the setﬂement other than those expressly contamed in this Order. '

XXVI. EFFECTIVE DATE :

- 105. This Order sha]l be effective upon the signature of the Reglonal Administrator or
his deleoaiee The undersigned representative of Respondent certifies that it is fully authorized
to enter into the terms and conditions of this Order and to bind the party it represents to this
document :

- Agreed this (8 day of J AN | 2005.
For Respondent City of Le Mars, lowa

By -

-
Title 29 aq pr
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Itis so ORDERED and Agreed tbls 4— A day of F;_g 2005.

’_ BY: | ) - DATE: 2/4-[@5

o Cecilia ‘fapm, DMOI :
- Supe ,
‘Region VI

. US. Envuonrﬁental Protectlon Agency |

'EFFECTIVEDA’I‘E: 2%/_’% /05 .
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SZZE UNITED STATES ENVIRONMENTAL i PROTECTION AGENCY .
. _(\O‘ ) . -
e onor REGION VI

" 901 NORTH 57H STREET- _
KANSAS CITY, KASAS 68101 -
26 SEP 2003
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" ACTION MEMORANDUM

' SUBJECT: hequpst for a '\Ion-Tmu-Cnucal Removal Action at the Le Mars Coal Gas Plant
' ' S}te Le Mars Plymouth County Iov&a

FROM: . Daniel J. Garvey - Y 1“5
. ~ Federal On-Scene Coordinator gl
SUPR/EFLR; S
THRU: - Kenneth'S. Buchholz, Chief = /™
- ~ SUPR/EFLR |

TOA_: ‘ Cecilia Tapia, Acting Director
‘ ‘ Superfund Division ‘

., CERCLISID: . 1A0001032536
- SITEID: ~ O7YH
~ CATEGORY OF REMOVAL - Non-Time-Critical
NATIONALLY SIGNIFICANT:  No '

L PURPOSE

The purpose of this Action Memorandurh is to request approval and funding for a non-
~ time-critical rernoval action at the Le Mars Coal Gas Plant Site (Site) which is located in Le
. Mars, Plymouth County, lowa. The Site 1s a former manufactured gas plant. (FMGP). The
- Eavironmental Protection Agency (EPA) 1s recommending the removal of coal tar wastes
containing benzene, toluene, _ethylbenzene, xylenes (BTEX) and polycyclic aromatic
~ hydrocarbons (PAHs) from the Site area. Approximately 14 feet of contaminated soil requires
excavation down to the water table. In addition, Gas Holders A and B, the tar well; the 12,000~ -
~ gallon underground storage tank (UST), two 6, 000-gallon FMGP oil tanks, and one 2,000-gallon
AUST will also be removed. The estimated cost of the removal action'is $ 1 980, 000.



’ 7.“2 -
L. SITE CONDITIONS AND BACKGROUND

. A, Site Description

1. Background

- The Le Mars Coal Gas. plant was constructed by the Le Mars Gas Lxght
Company in 1884 Initially the plant included a single producnon building housing the retort
- room, coal room, lime and meter room, purifying rooin, one gas holder (Gas Holder A), a tar .

o well, and a main office building. The Le Mars Gas Company acquired the facility in 1898 and

expanded operations to include the conversion from coal gas to water and oil § gas, the addition of
an 011 tank, and a 100, OOO-cublc-foot (ft%) gas holder (Gas Holder B). -

Sometxme before 1920, the Le Mars Gas Company dlscontmued productxon of oil gas and

. by 1930 converted from water gas to carbureted water gas. In 1929, the Le Mars Gas Company
‘produced 23 million ft* of gas. In 1939, Le Mars ceased operation when the facility converted-
from manufactured gas to natural gas. This conversion was completed on December 14, 1939,

" while the Le Mars Gas Company was a subsidiary of Great Lakes Utlities Corporation

. The lowa _P-ublic Se‘rvice {aps) Company purchased the n’atural gas dlstnbutl_on system in
1942, The Site was included in this purchase. On March 19, 1953, IPS entered into a contractual
agreement with C.W. Miller of Le Mars for the sale of the Le Mars site property. - A service
building was constructed and the building was leased to IPS for 20 years. On September 14,
11967, Miller sold the property to the City of Le Mars which is the current property owner. The
 Site is currently occupied by the Le Mars Street Department, which uses it for office,
maintenance, and storage faClhthS The Strcet Department vehicles are parked and mamtamed
on the Site property.

In 1985, during the city of Le Mars’ ownership of the Site, the city installed a UST.
During the installation, the city noted and observed potential contamination at the Site. In 1990,
- acity contractor collected subsurface samples from a soil boring near the USTs at the Site. The

. analytical results associated with the samples indicated the presence of total organic
Lhydfocarbons in concentrations as high as 2,300 ug/g. Pressure tests of the USTs were

o performed by the city in December 1990. Cxty ofﬁmals reported that the test results mdlcated

- ,thai there was 1o ieakage from the USTS
2. Phys‘ical Loca'tion

The Site is located at 331 I* Street Northeast Le Mars, Plymouth County,
Iowa and is a 1.6-acre, right-triangle-shaped property, which is bordered on the northwest by the
Uruon Pacific and Canadian National railroads, on the east by 4™ Avenue Northeast and on the
_ south by 1% Street Northeast. The area surrounding the Site is occupied by residential and
* commercial properties. The Site is in Section 9, Township 92 North, Range 45 West (U. S.
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Geological Survey [USGS] 1985). The geographlc coordmates of the Sxte are iatxtude 42 47’40"

- north and longitude 96°09 37" west.

3. - Slte Charactenstlcs"

The contaminants of concern (COCs) identified for the Site ate BTEXS
and PAHS in the soil and groundwater. Sources of COCs at FMGP sites typically are associated
with gas holders, tar wells, and oil tanks. The likely sources of COCs at the Site include Gas -
Holders A and B, a tar well, and two oil tanks. Three USTs installed aftér the Site ceased
operations could also be. sources of COCs. Although EPA typically does not have the authority
to address releases of petroleum from USTs, potential releases from the USTs would have

'~ commingled with COCs released at the Site, and could act as a co-solvent of COCs whxch couid
" contribute to and exacerbate rmgratmn of the coal tar contammanon

EPA conducted Site Inspectlon (SI) sampling activities on February 24-27, 1997. The .

~ results of groundwater, near-surface and subsurface soil, and sediment samples indicated
-elevated volatile and semi-volatile- organic compounds {(V OCs and SVOCs) throughout the Site.

Soils on the eastern portion of the Site-contained up to 2,273 milligrams per kilogram (mg/kg)
carcinogenic PAHs and 8,506 mg/kg total PAHs. Elevated VOC and PAH levels were found i n_
soil samples taken as deep as 16 feet below ground surface (bgs) in the area of the former gas

‘holder. Elevated VOCs, SVOCs, and cyanide levels were found in samples taken from the

Le Mars municipal well #8, the drainage ditch, Willow Creek, and nearby residential surface and
subsurface soils, although not above the Maximum Contaminant Levels (MCLs).

The EPA conducted an Expandéd Site Inspection (ESI) in 2000 to: (1) delineate soil

. contamination detected at the Site; (2) evaluate the threat posed by contaminated soil at the
Site to groundwater in the surficial, buried channel and Dakota Aquifers; (3) identify the effect of

on Site contamination on local surface water features; and {4) evaluate the threat posed to both
human health and the environment. The ESI included the installation of 12 groundwater
monitoring wells (MW), and the sampling of soil, sediment, and surface water. Analysis of

. samples from the MW indicated that VOCs, including benzene and toluene, PAHs and cyanide :
. have migrated off-Site in the shallow aquifer. Sediment samples taken from the drainage ditch

indicated elevated: PAH levels, including ‘benzo(a)pyrene, and indeno(1,2,2-cd)pyrene; vOoC
levels, mcludmg benzene, toluene, ‘ethyl benzene, and xylene; and cyanide levels were detected

~ in surface and subsurface soils on Site as well as at an adjacent residence. The most highly
. contaminated soil samples were collected from locations where FMGP structures such as the

gasometer, gas holder and tar well, were locatch

A poten,tial exposﬁre risk exists for on-Site workers and nearby residents. Elevated levels

B of PAHs and cyanide were identified in soils at levels above health-based benchmarks and/or -
. background concentrations. Based on analytical data, contammatlon has migrated off Site in the -
~ shallow aquifer approximately 2,700 feet northwest with the potential to travel through the

marginal aquitards to the Le Mars municipal water supply. A human health risk may also exist
for individuals that fish Willow Creek.
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‘Water in the vicinity of Le Mars i$ derived from three aquifers: a surficial aquifer, the -

- buried channel aquifer, and the Dakota formation sandstone aquifer. None of the samples from

the buried channel or Dakota aquers exceeded. prchmmary remedlatlon goals (PRGS) for the
COCs. :

A benic:ne plume in the surficial aquifer emanates from the Site and is about 1,600 feet

~ long by 650 feet wide. The direction of flow is toward the west-northwest, which is about the

~ same direction as the groundwater flow. The highest benzene concentration detected in the °
plume is 160,000 micrograms per liter (1g/L) at Monitoring Well (MW) 2, which is near the
eastern end. The western (or down gradient) end of the plume terminates just bcyond MW-31, .

~ where the benzene conceatration is 3,600 pg/L The MW-BI is about 1 OOO feet west—northwest
- of the Site.

Municipal Wells (Mun. Well) 4 and 8 are about 1,800 feet northwest of the Site. These '

" welis were sampled on five separate occasions between 1997 and 2000. Site-related

contaminants were detected in Mun.Well 4 during the January 2000, sampling event.

‘Contaminants detected in Mun. Well 4 included acenapfhlyene (0.010 ug/L), naphthalene (0.084

pg/L) and phcnanthrene (0.013 pg/L). Site-related contaminants were detected in Mun. Well 8

. during the February 1997, August 1997, and January 2000, samplmg events. Contaminants

. detected in Mun. Well 8 in February 1997, included benzo(a)pyrene (B(a)P) (0.012 pg/L) .

cyanide (26 pg/L), ethylbenzene (0.5 ug/L) and total xylenes (4.0 ug/L). Contaminarnts detected -

in Mun. Well 8 in August 1997, included B(a)P (0.0018 pg/L), ethylbenzene (5.0 pg/L) and total

* xylenes (34 pg/L). Contaminants detected in Mun. Well 8 in January 2000, included
_acenapthlyene (0.22 pg/L), naphthalene (0.14 pg/L), and phenanthrene (0 018 ug/L) None of

_ the contaminants detected in the Mun. Wells exceeded the MCL.

Site-related contaminants have been detected in groundwater from the surficial aquifer.
'All of these MCL exceedances occurred at sampling locations within the benzene plume
~ described above. Cyanide was detected above its MCL of 200 ug/L at four sampling locations.
“ Sampling Location 111 is the only off-Site location where the cyanide MCL was exceeded and
“that location is about 80 feet north of the Site. Other contaminants that were detected off Site in
- groundwater above their respective MCLs included toluene, styrene, and B(a)P '

_ Four sampling intervals (0 - 2,6 - 14, 14 - 20, and deeper than 20 feet bgs) were used to
’deplct the extent of COCs in soil. All samples collected from the 0- to 2-feet-bgs interval are
considered to be surface soil samples The PRGs for benzene and total B(a)P equivalents in
surface soil are 15,000 mlcrograms per kilogram (pg/kg) and 2,900 ng/kg, respectively.

Benzene contammatlon detccted in the 0 - 2-feet bgs interval did not exceed the PRG at
any of the sampling locations. The highest benzene concentration (262 pgfkg) was detected at B
-Sampling Location 6, which was at the northwestern corner of the 12,000-gallon UST and msxde

 of the footprint of Gas Holder A. In the 6 -14 feet bgs interval, the highest benzene

* concentrations were detected in and around Gas Holder A and the 12,000-gallon UST. The
" contamination plume above the PRG is mostly within the Site boundary. Benzene concentrations
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ranged between 120 OOO and 307, 000 p.g/kg at Samplmg Locanons 5,7, BH~1 and BH-S Those )

- samples were collected about 10 feet bgs or deeper. Benzene concentrations at most of the other

o s__amplmg locations thhm the plume were about 3 to 4 orders of magmtude below those levels.

In the 14 - 20 bgs-interval, the lughest benzene concentratlons wete agam detceted near
-Gas Holder A. The contarmnanon plume above the PRG covers most of the central portion of
the Site and extends off-Site to the northwest, about 200 feet from the Site boundary. Benzene
was detected at Sampling Location 3 and BH-3 at concentrations 0f152,000 and 160,000 ug/ke,
~ tespectively. Benzene was also detected at concentrations an order of magnitude below those
levels from the samplmg location near the 12,000-gallon UST, the tar. well,-and Gas I—Iolder B.
Most of the samples in thxs mterval were collected at 18-20 feet bgs. :

In the. samplmg interval under 70 feet bgs, the hlghest benzene coﬁeentration'(.i 1,000
ng/kg) was detected about 100 feet south of the Site at Sampling Locatxon 25, which was about
38 feet bgs. The highest on-Site benzene concentration (9,730 pg/kg) was detected at Sampling -
- Location 6, which was about 28 feet bgs. This sampling location was below Gas Holder A. The -
- data is not sufficient to develop a reasonable plumé to show-benzene concentrations above the

PRG. :

4. Release or Threatened Release into the Envuonment of a Hazardous
Substance, or Pollutant or Contanunant '

There has been a release of hazardous substances into the environment
from the Site. Both groundwater and soil have been affected by the release of the coal tar wastes
over an extended penod of time. The compounds PAH and BTEX have been confirmed and
documented as posing a human health risk to the citizens of Le Mars, IOWa.

5. National Priorities Listing (NPL)'Status
.This Site is not e_n, nor has it been proposed for, the NPL.
6. Maps, Pictures and Other Graphic Representations

~None

B.  Other Actions to Date

1. Previous Actions

, Indoor Air Sampling: The EPA evaluated the potential impacts of

, oontammants in groundwater as a potential source of indoor air contamination. The EPA
revxewed groundwater sampling locations and analytical data to'identify a location that was in a
l_ff:SIanilal area and showed elevated concentrations of a VOC such as benzene, toluene,
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ethylbenzene or xylene. The Iocatxon was northwest of the Site ini an area that is a- {mx of
residential and commercial buildings. It was decided to use benzene as the COG because it is
“carcinogenic and would be expected to be the risk driver, if an unacceptable risk was identified.
The Johnson and Ettinger Model (EPA 2000c) was used to assess potential impacts of
groundwater concentrations on indoor air. This model has a screening module that is based on a
series of default assumptions and estimates indoor air conccntratlons based on groundwater
concentrations.

The results of the model noted is that the excess hfetxme cancer risk from benzene in
groundwater was 2 E-06. . This cancer risk is within the acceptable risk. range used by EPA to
- evaluate potential risks at Comprehenswe Environmental Response, Compensation, and L1ab1hty
Act (CERCLA) sites. Indoor air and soil gas sampling data from the removal assessment
sampling effort indicate an incomplete vapor intrusion exposure pathway from cocC-
_contaminated groundwater in the surficial aquifer to indoor air in overlying structures.

2. Current »Actions

' , In 2003, EPA completcd an Engmeermg Evaluation/Cost Analysis
, (EE/CA) to 1dent1fy proposed removal action alternatives for benzene and total B(a)P

~ equivalents-contaminated soil and groundwater at the'Site. See the Engineering Evaluation/Cost

Analysis dated June 30, 2003, for a detailed description of the alternatives evaluated and EPA’s
_proposed removal alternative.. A 30-day pubhc comment period was held, and on August 18,
2003, EPA held an availability session at the Le Mars Public Library to discuss the EE/CA and
'EPA’s proposed removal alternative.- Several city officials and local residents attended the
session to discuss the cleanup alternatives. No comments were réceived durmo the pubhc ,
comment period. ‘

€. State and Local Authorities' Roles
- 1. State and Local Acti"ons to Date
In November 199{) the city of Le Mars collectcd subsurface soil samples

from two 20-foo£-deep soil borings in the area of the fuel USTs to satlsfy Towa UST liability
" insurance requirements. The total organic hydrocarbons detected in some samples exceeded the -

- Towa Department of Natural Resources (IDNR) guideline of 100 micrograms per gram. On the

 basis of those sample results, IDNR requested that the city of Le Mars conduct a pressure test of
the USTs during December 1990. The pressure test results indicated that no leaks had occurred
from the USTs. :

, The Iowa Department of Public Health (IDPH) prepared a Health Consultation based on
the information provided in the SI Report. The document’s objective was to determine if the Site

poses a public health hazard. This document evaluated the data and provided information about

the potential public health and children’s health impact resulting from exposure fo on- and off-
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Site oontanunated media. The consultatron consrdered the foliowmg medxa and exposure
pathways : :

. ' Soil through i mgestron and dennal contact

. Air through inhalation of vapors and dust re-suspended from media contarnmg
: : contamination :
. Groundwater through ingestion an_d dermal contact

, - Based on the limited number of soil samples, the report stated that adverse health effects
~ are not expected to occur. It noted that although the nearest residence is 50 feet to the south,’
inhalation of vapors and re-suspended dust from the Site is unlikely and VOCs detected in

~ surface and subsurface soil samples and groundwater do not pose a health risk. The report also

* ‘noted that Site-related constituents have impacted Mun. Well 8, however, at this time, :
concentrations are below levels of concern. It also concluded that based on available data, itis
unlikely that children were exposed to unacceptable concentrations of Site constituents in the
past. The assumption was that in the future, children would most hkcly be exposed to the public
‘ "drmkmg water supply through the municipal well system and if contamination in the plume

* increases over time, exposure 1o unacceptable levels of contammatron may occur.

The IDPH also prepared an expedited risk assessment for the Site based on the
information provided in the SI Report and PA Report. The risk assessment followed EPA risk
_assessment protocols and also calculated PRGs at a cancer risk level of 1 E-06. Lead '

_ ‘concentrations at the Site were evaluated using the Integrated Exposurc Uptake Biokinetic Model
for Lead in children. The risk assessment identified the following exposcd popuiatrons and
medra :

e Current on-Site workers to surface soils

. Future on-Site waorkers to surface soils and groundwater

. Future on-Site residents to surface soils and groundwater

. . Future utility workers to subsurface soils and groundwater

» = Future constructron workers to subsurface sorls and groundwater '

The risk. asscssment identified the foliowrng constituents as chemlcals of potential

o concem(COPC) _ . o o

L 'Surface soils - benzo(a)anthracene B(a)P bcnzo(b)ﬂuoranthene
benzo(k)ﬂuorene dibenz(a, h)anthracene and indeno(1,2,3- cd)pyrene

. Subsurface soils - arsenic, benzene; benzo(a)anthracenc B(a)P,
benzo(b)fluoranthene, benzo(k)fluorene, chrysene dibenz(a,h)anthracene,
indeno(1,2,3-cd)pyrene, and naphthalene '
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. Groundwater - 74methyh;aphthalene 2-methylphenol; 4-methylphenol;; 2",40
dimethylphenol, arsenic, barium, benzene, B(a)P, cadmium, cyanide,
: ethylbenzene iron, lead, manganese naphthalene styrene -and toluene

The risk assessment used EPA Risk Assessment G:,udance for Superfund (198 9) to

~ calculate potential risk levels for the various exposure pathways and COPCs. The report sta_ted '
that inhalation risks from contaminated soils is negligible for all receptors assessed. The cancer

" risk for the current land use is 3.4 E-05, which may Tequire consideration. . The repon concluded
that subsurface soils pose an insignificant health risk to future utility and construction workers..

It identified a significant risk for future residents from exposure to surface soils; with B(@)P as
the mair risk driver. The report also identified a significant risk from exposure to groundwater at
the Site, and benzene and B(2)P were the main cancer risk drivers for that expos_ure media.
Benzene and naphthalene are the main noncancer risk drivers for that media. The report also -
noted that benzo(a)anthracene, B(a)P, benzo(b)fluoranthene, benzo(k)fluorene, chrysene,
dibenz(a,h)anthracene, indeno(1,2,3-cd)pyrene, naphthalene, 2-methylnaphthalene, carbazole,
“benzene, foluene, ethylbenzene, and styrene were detected in concentrations exceeding EPA
default soil screening levels for contaminant migration to groundwater. -- :

" A revised risk assessment was performed by the IDPH and pubhshed on August 3,.2002.
The revised risk assessment was based on data provided in the PA and SI reports as well as data -
from the ESI Report. EPA Risk Assessment Guidance for Superfund (RAGs), Volume 1,
Human Health Evaluation Manual, Parts A, B and D were followed for the assessment and
preliminary goal calculations. EPA generally considers total carcinogenic risk which exceeds 1
in 10,000 (1.0E-04) to be unacceptable and require remediation. The revised risk assessment
concluded that the risks posed to current and future on- Site workers are unacceptable '
Specifically, the carcinogenic risks are the foHowmg

- On-Site Workers - Surface Soil - 1.20E-04 (carcinogenic) |
+  On-Site Workers - Groundwater - 5.2E-03 to 3.8E-02 (carcinogenic)

2. Potential for Continued State/Local Response

: On February 27 2003, the city of Le Mars notlﬁed EPA of its ,
plans to conduct water system improvements. Specifically, the city intends to dlseontmue useof
Mun. Well 4 and 8 as potable water supply sources to the citizens of Le Mars. The city may also
- participate in conducting portions of EPA’s selected removal action. Otherwise, there areno
 future response actions that are annctpated from state or other local authonnes '

UL THREATS TO PUBLIC HEALTH OR WELFARE OR THE ENVIRONMENT,
AND STATUTORY AND REGULATORY AUTHORITIES

A, Threats to Public Health or Welfare

" The present Site conditions pose an imminent and substantial endangerment to
public health or welfare, which meets the criteria for response actions under 40 CF R.
300.415(b) of the National Contingency Plan (NCP) as follows: :
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_ Actual or potentlal exposure to nearby human popuiatmns, ammals, or the food
chain from hazardous substances or pollutants or contaminants [300. 41: (b)(2)(|)] '

The EPA investigations have documented the presence of extensive PAHs and BTEX '
contamination.on Site. All of the compounds listed are hazardous substances as defined by -
“CERCLA. Future'and current on-Site inhabitants, workers and nearby residents are at risk for ‘
exposure, and on-going contamination of surface water, sediment, soils and zroundwater occurs
via surface water erosion and leaching. The Site is currently utilized by the city of Le Mars
Public Works Department which is open to the public and currently has unrestricted access.
Hazardous. substances have been determined to be in- the soil and qroundwater at the Site.

'Ihe adverse human health effects of the hazardous substances found on Slte are 'A -
summanzed below: :

Benzene Benzene is a widely. used chermcal formed from both natural processes and
_human activities. Breathing very high levels of benzene can result i in death, cause drowsiness,
dizziness, rapid heart rate, headaches fremors, confusion, and unconsciousness; long-term
benzene exposure causes effects on the bone .marrow and can cause anemia and leukemia. Eaimg
or drinking foods containing high levels’ of benzene can cause vomiting, irritation of the stomach
dizziness, sleepmess convulsions, rapid heart rate, and death : :

PAHS, including. Benzofa)pyrene, Benzo(a)anthrazene, Benzo(b)fluorothene - PAHs are
a group of over 100 different chemicals formed during the incomplete buming of coal, oil and.
‘gas garbage or other organic substances like tobacco or charbroiled meat. Some people who
have inhaled or touched mixtures of PAHs and other chemicals for long periods of time have
developed cancer. Some PAHs have caused cancer in laboratory animals when they inhaled air
- containing them (lung cancer), ingested them in food (stomach cancer) or had them apphed to
‘their skin (skm cancer). :

Actual or potential contamination of drinking water supphes or sensxtwe
ecosystems. [300.415(b)}(2)(ii)] : :

'Analysis of samples from MW on or around the Site indicate that VOCs, including
benzene and toluene, PAHs and cyanide have migrated off Site in the shallow aquifer.” A .
 potential exists for the contamination that has migrated off Site to trave] through the marginal -
aqu1tards to the Le Mars municipal water supply, which is located in the deeper aqwfer

High levels of hazaxfd_ous substances or pollutants or contami_nants in s_oils largely at
or near the surface that may migrate. {300.415 (b)(2)(iv)] :

Analyncai results obtamed from EPA sampling efforts have confirmed the presence of
hazardous substances that heaith officials have determined to pose a carcinogenic risk in surface '
soils for both current and future on-Site workers. Both benzene and various PAHs have been
identified in surface and subsurface soil. '
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Weather condltrons that may cause hazardous substances or po!lutants to mwrate
or to be released [300.415 (b)(Z)(v)]

Hrgh ievels of hazardous substances exist 1argeiy at or near the surface thai may
‘migrate due to upcoming seasonal weather conditions. Also, significant groundwater A
.contamination has been documented and has nugrated off Site that can be aﬁ'ected by seasonal
' rainy penods - S :

The avaﬂabxhty of other appropnate F ederal or State response mechamsms to
: respond to the release [300 4]5 ®)2)(vii)]. -

There does not appear to be any other federal state, or local mechamsm to respond to
~ this environmental threat

- B. Threats to the Environmeﬁt

- The threats to the emrrronment include both contammated soil and groundwater."
Both Willow Creek and the Floyd River are also threatened by the hazardous substanees

- IV, ENDANGERMENT DET.ERMINATION
Actual or threatened releases of hazardous substances from this Site, if not addressed by
implementing the response action selected in this Action Memorandum, may present an

1mmment and substantial endangerment to public health, or welfare or the énvironment.

The IDPH reviewed the EE/CA and commented on August 6,-2002, that _a““no action
alternative” would not effectively protect human health for current or future exposure scenarios.

V. PROPOSED ACTIONS AND ESTIMATED COSTS

A. Proposed Actrons

1. Proposed Action Description

The following hsted steps are planned. durmg the removal action to
alleviate the human health threat posed by the Site. The estrmated duration of the removal action
is three months. ~

‘ Air monitoring of removal action construcﬁon A
UST and product removal -
Excavation of the on-Site soil source area
Off-Site thermal treatment of highly contaminated sod
Off-Site disposal of nonhazardous soil and debris in a Resource
Conservation and Recovery Act (RCRA) Subtitle D Landfill
Backfilling with off-Site soil and Site restoration

pap op

™
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: The excavatxon depth will extend to the water tabie surface which is estlmated at 14 feet
b gs, based on historical déta from on-Site MW-1, MW-2 and MW-3. Contaminated soil will be
excavated beneath one on-Site building. A hole will be cut into the concrete floor in the main
street department building and highly contaminated soil, where a subsurface tar well currently
exists will be excavatéd. Some re-enforcement of existing buxldxuos will likely occur since the
planned excavation will be deep, very close to the structures, .and an active rail liné. '

Contaminated soil will be excavated under the sand storage area, which is not considered to bea

bulldmg If other subsurface structures are identified that are at slightly deeper’ depths that
. contain coal tar wastes, that.contaminated soil will also be excavated. On the basis of sampling
‘data and the above-referenced restrictions on the vertical and horizontal extent of excavation, itis
- estimated that the volume of contaminated sml to be excavated would be about 11,000 cubxc yard

od).

Of the volume of soil to be excavated, nonhazardous soil would be dxsposed of ata-
RCRA Subtitle D Landfill; while highly contaminated soil might be treated off Site at a thermal -
‘treatment facility. This will depend on the analytical results from the contaminated stockpiles
~ that will identify if the soil can be disposed of ina subtltle D landfill or pessxbly other blending

- ormixing options will be utilized to aliow the soil to eventually be sent to a subtitle D landfill.

All excavated soil would be staged in 500-yd® stockpiles, based on a protocol established to
reduce co-mingling nonhazardous soil with highly contaminated soil. This protocol would
consider several factors, including existing analytical data, proximity to a contamination source,
relationship to the watertable surface and visual contamination. One five-point composite
sample from each 500-yd’ stockpile would be analyzed for PAHs, cyanide, and Toxic -
Characteristic Leachate Procedure (TCLP) for benzene to determme whether the soilis
nonhazardous or highly eontammated ;

Conﬁr’matlon sampling of the excavation would be conducted to confirm that soil
containing a COC above its PRG had been removed. However, no confirmation sampling would
-be required on the bottom of the excavation or on excavation walls ad;acent to a property '
boundary or building. On completion of excavation activities, confirmation sidewall samples .
~would be analyzed to verify that the PRGs for COC-contaminated soil had been safisfied.
- Sidewall confirmation sampling would be performed; using about 50-foot centers, along the
excavation perimeter: The total number of samples would vary, depending on the size of the
actual excavation.  Samples would be collected at the maximum unsaturated excavation depth.
* Based on this information, it is appropriate to establish remediation goals that would be ensure

that subsurface soil contamination be removed to protect groundwater from further

contamination. :

The following listed PRGs will be used as clean up poals for the removal action:

Hazardous Substance . Surface Soils (pg/kg) "~ Subsurface Sails (pgfke)
~ benzo(a)pyrene ' 2,900 _ o 20,000
" benzene, B 15000 e
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2. Comnbutxon to Remedial Performance

: _ The proposed acuon will mlﬁgate the duect contact threat posed by
contammated matenals No further remedial actlons are antxcxpated '

3. o D‘escription o‘f Alternative Technologies

~ Alternative technologles such as thermai desorption are bemg cons:dered
asa wable optlom Also, several technologles were consxdered while performing the EEICA
mcludmg heat enhanccd vapor cxtractlom ~ :

4. Enginecring Evalﬂatioﬁ/Cost Anal)fsié (EE/CA)

An EE/CA was completed on June 30 2003. A 30-day pubhc comment:
- period was provided to the citizens of Le Mars, lowa. A public availability session was held
during the middle of the comment period in Le Mars to provide information about EPA’s
~ proposed removal action alterriative and encourage public participation in the process. No
- comments were recewed dunna the pubhc comment penod

5. Apphcable or Relevant and Appropnate Reqmrements (ARARS)

" The NCP,- 40 C.F.R. Section 300.41'5_(i), pr_ovides that ﬁmd-—ﬁnanced
removal actions under Section 104 of CERCLA shall, to the extent practicable considering the
exigencies of the situation, attain ARARSs under federal environmiental, state envxronmental or
facility-citing laws.

The follt)v}ing Va'rer the fedéral and .state ARARs “ideniiﬁed -for thisremd\iaJ actioh: .

Actlon—spemﬁc ARARS are typtcally technology— or activity-based requlrements )
apphcable to actions mvolvmg special categoriesior: _@sies “Action-specific requirements are
“usually triggered by certain remedial activities thaf may be a component of the overall remedial -
strategy. Action-specific requirements do not in themselves determine site- specific remedlal

actions; rather, thcy indicate the way in which a sclected altematlve must bc achieved.

Solid Waste’ Reqmrements Sohd waste. (such as nonhazardous contammated waste soil

o e site through, industrial actwmes) is defined and identified under the
Towa Admiristrafive Code (IAC) 567, , Chapters 100 to 219, and is subject to the requirernents of
RCRA Subititles'C and Dand the provisions of the lowa solid waste regulatxons These '
regulations require thatpcrsons generating, colleeting, transporting, storing, processing and
disposing of solid waste comply with notification and permitting requirements for facilities and
landfills under the Iowa solid waste regulations. TAC 567-102.15(2) contains state regulations
for obtaining special waste authorizations. The apphcatlon for a special waste authorization must
include the following information: chemical composition of the waste, physical form of the
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N waste, volume of the waste to be disposed of, and any other mformatron requested by IDNR

- The TCLP test results will need to indicate that the level of benzene in the waste does not exceed

0.5 milligrams per liter (mg/L). IAC 567-109.5(2)d prohibits disposal of contaminated soil if .
total PAH levels exceed 1,600 parts per mlliion (ppm), total carcinogenic PAH levels exceed 200 '
ppm or total cyanide levels exceed 1,000 ppm for compounds listed in that citation. In addition,
- 1AC 567-109.5(2)b prohibits land disposal of waste that meets the criteria for characterrstrc '
hazardous waste pursuant to 40 CFR Part 261 Subpart’ C :

Hazardous Waste Regurrements The RCRA allows any state to administer and enforce a

“hazardous waste program under federal authorization The Hazardous and Solid Waste '

- Amendments of 1984 expanded the scope of RCRA by adding new corrective action
requirements, land disposal restnctrons (LDR) and technical requirements. Because Towa docs
not have a hazardous waste program, there are no state-specific regulations to be met for -
management of hazaidous wastes generated at the Site. Generators of hazardous waste in Towa

" must comply with the rules set forth in 40 CFR Parts 261 and 262. These regulations establish

requirements for hazardous waste determination, EPA generator ID, waste manifests and
shipments, pre-transport activities and generator recordkeeping and reporting activities. Certain.
* wastes that are generated at the Site may be subject to the LDRs that are described i in 40 CFR
Part 268.30. On March 13, 2002, 40 CFR Part 261.24 was revised to state that the TCLP may
not be used for determining whether MGP waste is hazardous under RCRA.

. UST Requirements: The RCRA regulations mclude requrrements for remova! of USTs. The
IAC 567-Chapter 135 includes state ARARSs applicable to corrective action for USTs. The USTs
. that have been identified as having once- existed at the Site include a 12 OOO«Oallon, gasoline- -
" containing UST and a 2; ;000-gallon, diesel-containing UST. If the USTs are still present at the
. Site and must be removed as part of the removal action, then federal and state UST ARARs will
be applicable. [AC 567-135.8(3) requires that soil and groundwater releases of petroleum
regulated substances must always be analyzed for the presence of BTEX. In addition, if the -
release is suspected to include any petroleum-regulated substances other than gasoline or _
- gasoline blends, or if the source of the release is unknown the samples mustbe tested for the
presence of total extractable hydrocarbons :

A tar well ‘two gas holders, and two oil tanks were 1dent1ﬁed as havmg once been at the
Site i in conjunction with manufactured gas plant operations. Although these units are referred to

" as USTs throughout this report, they do not meet the definition of an UST in the above-

referenced regulations, because they were taken out of service before 1974. 'Iherefore UST
requrrements are not applicable to those units. o o

Air Quality Requirements: Under the provisions of the Clean Air Act sources of regulated
‘emissions must comply with the regulations, air quality standards, and emission limitations.

However, in accordance with 40 CFR Part 300.400 (¢), emissions from on-site CERCLA
‘response actions; which are conducted pursuant to CERCLA Sectrons 104, 106 120 121 and
o 122 are exempt from air quality permitting requrrements
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An on—Sxte unit may be deﬁned as a major source 1f it has the potentxal to emit 10 tons per
~ year or more of any toxic air pollutant (TAP) or 25 tons per year or more of any combination of
.~ TAPs. Apphcable RCRA regulations under 40 CFR Part 264, Subparts O and X and 40 CFR
Part 265 Subparts O and P, must be meL :

.- Generation of airbome part_iculatc matter from excavation of contaminated soil, earth
_ moving and regrading that will occur during remediation must be evaluated under IAC 367-
23.3(2)c. These regulations call for the control of fugitive emissions by taking measures to

' prevent partlculate matter and suspended particulate matter ﬁ-om becommg mrbome

- Water J}uahtv Requirements: - The Clean Water Act (CWA) (33 U.S. Code 1731 to 1376) as

amended by the Water Quality. Act of 1987. (Public Law 100-4-103), provides authority for each

 state to adopt water quality standards designed to protect beneﬁcxal uses of each water body and
requires states to designate uses for each water. body For removal actions at the Site involving
construction and excavation of contaminated soil, engineering controls designed to prevent -
discharges that may affect the water quality of nearby surface waters must be implemented.
Under the provisions of the CWA, a National Pollutant Discharge Elimination System (NPDES)

_permit establishes requirements and procedures for permitting, enforcement, moniforing and
surveillance and spill control activities. In 1992, IDNR recgived authorization from the EPA to
issue general pemnts for storm water discharges. The IDNR continues issuing NPDES permits

- to all storm water discharges subject to federal permit requirements. A specific NPDES permit

“ will be required if remediated groundwiater is discharged to a water body. A general storm water
permit will be required for construction and remedial activities at the Site.  Even if no permit
were to be required, discharges would still be required to meet storm water and wastewater

* discharge monitoring requirements established by the CWA.

- U.S: Department of Transportation {DOT) Requirements: As required by DOT (49 CFR Part

. 171), hazardous materials (such as hazardous wastes and environmentally hazardous substances
that may be transported off of the Site) cannot be transported during interstate and intrastate
commierce, except in accordance with the requirements of Subchapter C, Hazardous Material -
Regulations of 49 CFR Part 171. Hazardous wastes or environmentally hazardous substances

- transported within the state must comply with applicable packaging, labeling, marking, and

- placarding requirements of 49 CFR Part 171 Subpart C Hazardous Waste Transporters:. Truck -
‘operators also must be in compliance with apphcable DOT operat:onal requirements, _
~specifically, driver duty hours and time log reqmrements as descnbed inDOT Federal ‘Motor
Camer Safety’ Administration, 49 CFR Part 35. ' . :

Worker Safetv Requirements: Employers are required to comply with all apphcable occupanonal
safety and health standards promulgated under Section 5 of the Occupational Safety and Health -
Act. The requirements include the Occupational Safety and Health Administration (OSHA)
standards under 29 CFR Part 1910.120 that were developed to maintain the health and safety of
employees involved in hazardous waste operations or hazardous waste operations and emergency
-response. These standards are applicable to employees engaged in cleanup activities at
‘designated CERCLA sites regulated under 40 CFR Part 300, Subpart F; employees engaged in
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RCRA closure activities conducted under 40 CFR Part 265, _Sr;bpart G; employees at those sites o
similar to: CERCLA sites that have been designated for cleanup by a state or local agency; ‘
employees at RCRA treatment, storage and disposal facilities; and employees engaged in'

- emergency response actions at all sites. Becauise excavation- and construction-related activities

~ at'the Site'may involve the potential for workers to be exposed to hazardous working conditions
that may include toxic and hazardous substances and hazardous wastes, any on-site remedlal
acﬁons must be performed in accordance with apphcable OSHA standards

: The Endangered Specxes Act, the National Hrstonc Preservatlon Act, and the

Archacological and Historic Preservation Act also are potential ARARs to be considered. Based s

" -on the avallable mformatlon the Site i is not m an area affected by-these acts.

o Chemrca]-specrﬁc ARARs are usually health- or nsk-based numerrcal values or
.methodologies that, when applied to site-specific conditions, result in the establishment of
numerical values. These values establish the acceptable amount or concentration of a chemical
~ that may be found in, or discharged to, the environment (EPA 1988b). Potentral exposure
~ pathways for contamination include air, soil and groundwater.

 The following chemrcal-speaf c ARARs and TBC crrtcrla have been rdentrﬁed,

-7 ) EPA Region 9 PRGs (EPA 2000b). These values are potentral TBC criteria for
' _evaluating contamination at the Le Mars Slte :

- EPA's National Primary and Se’co'ndgr_x Drinking Water Reorxlations (40 CFR
" Parts 141 and 143). Assuming that water beneath and near the Sité is a potential -
drinking water source, CERCLA requires that MCLs for inorganics and organics
generally be consrdered reievant and approprrate for groundwater remedratron

-« OSHA Pemmissible Exposure ermts (PEL). ‘These values are potential ARARs
" forevaluating occupatronal exposure to airborne contaminants in the work place.

They typically are expressed as time-weighted average (TWAY concentrations that

must not be exceeded during any 8-hour work shift of a 40-hour work week.
PELs would be apphcable to site workers durmg unpiementanon of potential
response actrons ‘ . .

e Natronal Instrtute for Occupahonal Safety_and Health-recommended Exposure
Levels (REL) and Short-term Exposure Limits (STEL).. These values are similar
to OSHA PELs in that they provide guidance on worker exposure to airborne -

“contaminants, however, unlike PELs, they are not legally enforceable They are
TBC criteria for air emissions. RELs are expressed as TWA concentrations for up
to a 10-hour work day during a 40-hour work week. A STEL is a 15-minute
TWA expostre that should not be exceeded at any time during a work day.
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: The IDNR has been nouﬁed of thxs non-time critical removal actlon Addmonal state
ARARS will be comphed w1th as techmcaily feasﬂ)le B

6. Pro;ect- schedule

: . . The non-time critical removai action is scheduled to commence in the late
- fall or winter of 2003 and take approximately 3 months to completc dependmg on thc weather

- conditions i in Northwestem Iow&

B. Estlmated Costs
The costs assocxated w1th the remova] acnon are esnmated as follows
E\'tmmural Costs

'Removal Clean-Up Conttactor Costs _ | ' $1,600,GOO

START Contractor - o S " 200,000
Contingency ( 10%) : - ___180.000
Total Extramural Total S - $1,980, 000

EPA dlrect and 1nd1rect costs, although cost recoverable do not count toward the
Removal Pro;ect Cexhng for this removal action.

‘VL EXPECTED CHANGE IN THE SITUATION SHOULD ACTION BE DELAYED
OR NOT TAKEN

Without approval of the removal actmn inthis Action Memorandum, the FMGP
hazardous substances will contmue to pose a threat to those who may come into contact thh the
contaminated media. - : : :

VIL OUTSTANDING POLICY ISSUES
None = -
- VII. ENFORCEMENT. -

There is an enforcement addendum for this Site. F or NCP consxstency purposes 1t is not.
part of this memorandum ‘ : e

X RECOMMENDATION

Thls dec1sxon document represents. the selected removal action for the Le Mars Coal Gas
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Plant Slte inle Mars Plymouth County, Ic-wa~ Tlus action was developed in accordance thh'
CERCLA, as amended by the Superfund Amendments and Reauthorization Act of 1986 and is
«not inconsistent with the NCP. Thls decxslon is based on the admmxstratxve record for the Site.-

Condxtlons at the Le Mars Site meet the NCP sectmn 300 415 (b) for aremoval action

-and I recommend your approval of the proposed removal action, “ The total removal project

ceiling, if approved will be $1,980 000 ‘This amount comes from the Regional Removal

‘ Allowance

- (Kcilia Tapia /éog.n'g Director S ’ Dae

Attachments:

N

\/A(a/\ S

ost Eﬁforcem_ent‘Addendum'
Confidential Enforcement Addendum




. N\ 45 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

e | ,
LR o | REGION Vii

" ‘901 NORTH 5TH STREET
© KANSAS CITY, KANSAS 66101

12 MAY ’OG#

- ACTION MEMORANDUM AMENDMENT

SUBJECT:  Request for a Change in the Scope of Work for the Non-Time-Critical Removal
| Action at the Le Mar§ Coal Gas Plant Site, Le Mars, Plymouth County, Iowa

_ FROM: - - Damel’y. Garvey, Un—bcen@jz,c@rdmator .
' o Enforcement[Fund Lead Removal Branch
THRU: ‘KennethLS Buchholz, Chief é;f, :
'Enforcement/F und- Lead Rem Branch
TO: Ceciha Tap_ia, Director
- Superfund Division ;
' CERCLISID:  1A0001032556
SITEID: O7YH R
CATEGORY OF REMOVAL Non-Time-Critical

'NATIONALLY SIGNIFICANT: ~ No
1. PURPOSE .

The purpose of this Amendment is to request a no-cost change in the previously approved
scope of work for the non-time-critical removal action at the Le Mars Coal Gas Plant Site (Site)
located in Le Mars, Plymouth County, lowa. This proposed Amendment will allow all of the
contaminated soil to be sent to an off-site thermal treatment facility. The Site is a former
~ manufactured gas plant (FMGP). The U.S. Environmental Protection Agency (EPA) is

‘recommending the removal of coal tar waste containing benzene, toluene, ethylbenzene, xylenes
(BTEX) and polycyclic aromatic hydrocarbons (PAHs) from the Site area. In an effort to protect
- groundwater/drinking water; the focus of this removal action will be to excavate contaminated
S_o:l,down to 14 feet and if other coal tar-contaminated subsurface structures are identified, at
deeper depths, that heavily contaminated soil will also be excavated. In these situations, the
excavation depth will not exceed 18 feet. In addition; Gas Holders A and B, the tar well, one
12,000-gallon underground storage tank (UST) and one 2,000-gallon UST wﬂl also be removed.
The estimated cost of this removal action is $1 980,000.
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. SITE CONDITIONS AND BACKGROUND

Site Description .

1.

: Béckgroug'xd

See previously api)roved Action Memorandum.

" Physical Location

~See previously approved Acﬁon Memorandum.

Site Characteristics
See previously approved Action Memorandum.

Release or Threatened Release into the Environment of a Hazérdous 7
Substance, or Pollutant, or Contaminant.

See previously approved Action Memorandum.
National Priorities Listing (NPL) Status

This Site is not on, nor has it been propoéed fof, the NPL..

Maps, Pictures and Other Graphic.-RepréSEntatiohs |

None

Other Actions to Date

Previous Actions
See previously approved Action Memorandum.

Current Actions

_ : - The removal action is currently on-going.. As stated in the ongmal Action -
Memorandum, soils will be excavated down to the water table which is estimated at 14 feet

below ground surface (bgs). Currently, the EPA has not encountered the water table when
excavating down to 14 feet bgs due fo seasonal fluctudtions. In an effort to protect '
groundwater/drinking water, the focus of this removal action will be to excavate contaminated
soil down to 14 feet and if other coal tar-contaminated subsurface structures are identified, at
deeper depths, that heavily contaminated soil will also be excavated. Inthose instances, the

* excavation denth will not exceed 18 feet e e
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N - C .' State eild Local Authoﬁti'es' Roles
- 1 '. State and Local Actions to Date
| See p;eviéesly ap‘preved Action Memorandum.
20 | 'Petential for Cont_iﬁued'State/LocalResponse
| See previou'siy' 'approved.Aeti.(')n Memo'randmn.

1. THREATS TO PUBLIC HEALTH OR WELF ARE OR THE ENVIRON MENT
) AND STATUTORY AND REGULATORY AUTHORITIES

A. _ Threats tOAPubhc Health or Welfare ‘
| ‘See previously japemved'Ac‘:tion Memorandum.
B ~ Threats to the Envifemnent
See previ'ously‘ approved Action Memorandum.
IV ENDANGERMENT DETERMINATION
‘See pf‘eviously appfqved Action Memorandum.

V. - PROPOSED ACTIONS AND ESTIMATED (_:osTs

AL 7. * Proposed Actions -
RS Proposed Action Description

The removal activities described by the previously approved Action- ,
. Memorandum will continue. The only significant change will be that all of the contammated soﬂ
* will be sent to an off-site thermal treatment unit instead of sendmg the non-hazardous
contaminated soil to a Subtitle D landfill and the highly contaminated soil shipped and treated
off-site ata thermal treatment fac;hty

This Change is néeded due to the EPA being denied at three different Iowa Subtitle D
~ landfills during the first three weeks of the on-going removal action. The unexpected denials are
based on the individial landfills preference only and are not based on Iowa waste disposal
~ regulations, RCRA disposal criteria or any accumulated stockpile analytical results. There is
- one landfill in Jackson, Nebraska, that is willing to accept the soil, but the Nebraska Department
of Envm)mnental Quality (NDEQ) reqmres a public comment period that would result in the Site
~ demobilizing at significant cost to the govemment and would also be disruptive to the cﬁy ofLe

Mare Street Denartynent nereannal wha have fermnarariti ro Incatad S #ha Clfn e nate.. TL.
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. EPA prefers to transport and thermaliy treat all of the contarmnated soil, as opposed to a1sposal
in a Subtlﬂe D landfill because thermal treatmnent represents a more pennanent remedy.

COnﬁ'rmation samplin_g of the excavated sidewalls will be conducted to confirm that soil
containing a contaminant of concern (COC) above its preliminary remedial goal (PRG) has been
 removed. Confirmation sampling will also be required on the bottom of the excavation areas, but
will only serve as a Site record. There will not be any confirmation sampling on excavation -
walls adjacent to a property boundary or buildings. Confirmation sidewall samples would be
anaiyzed to verify that the PRGs for COC-contaminated soil have been satisfied. Sidewall
confirmation samphmr would be performed, using about 50-foot centers, along the excavation
perimeter. The total nurnber of samples would vary, depending on the size of the actual
excavation. Samples would be collected at the maximum unsaturated excavation depth.

_ Based on this information, it is appropriaté to establish remediation goals that would
ensure that sub-surface soil contamination be removed, to the maximurm extent practicable, to
' protect groundwater from furthcr contammation

, The\ following li‘sted PRGs wi!l be'usefl as clean up goals for the removal action (PRGsAare
given in micrograms per kilogram [pg/kg]): L

_Hazérdbus Substance Surface Soils (ug/kg) _Subsurface Soils (ug/kg)
 benzo(a)pyrene ’ 2,900 ' Q0,0GO-
benzene - 15,000 | 67
2. Contribution to Remedial P_én‘ozmancé

!

The proposed action will mitigate the direct human contact threat posed by
surface—contammated materials and minimize threats to groundwater/drinking water. No further
remedial actions are antxcxpated

3. Description of Alternative Technologies

Altematxve technologxes such as thermal desorption were cons;dered and
plan on being 1mplcmentcd Also, several other technologies were considered while performing
the engineering evaluation/cost analysis including heat enhanced vapor extraction.

4. 'Enﬁgincering Evaluation/Cost Analysis (EE/CA)

See previously approved Action Memorandum.

5. Applicable or Relevant and Appropriate Requirements (ARARs)

See previously approved Action Memorandum.



6. Pfoject schedule

S ~ This non-time-critical removal action is scheduled to be :Cofnpleted by
July31,2004. . S

B. Esti'rriatcd Costs -

, The costs associated with the removal action are estzmated as follows. There are
not any changes with these costs.as stated in the ori vmal Action Memorandum. By accepting all
of the contammated soil as proposed, the thermal treatment sub—contractor has Towered the cost
- per ton. :

Ex_tramutal Costs:

Removal Clean-Up Contractor Costs - $1,600,000 -

START Contractor 200,000
_ Contingency (10%) ' : , - 180,000
Total Extramura} Total - . , $1,980,000

" The EPA. direct and mdzrect costs althongh cost recoverable do not count toward the
- Removal Pro;ect Celhng for this removal action.

V1. EXPECTED CHANGE IN THE SITUATION SHOULD ACTION BE DELAYED
OR NOT TAKEN

Delayed action will continue to pose a threat to those Who may come info contact with the-
contaminated media:

VIL OUTSTANDINC._POLICY ISSUES
None
VIIL. ENFORCEMENT
o See'previously appréved Action Memorandum. -
IX. RECOMMENDATION
This aecision document represents the selected removal action for the Le Mars Coal Gas
Plam Site, in Le Mars, Plymouth County, lowa. This action was developed in accordance with

CERCLA, as amended by the Superfund Amendments and Reauthorization Act of 1986 and is
not inconsistent with the NCP. This decision is based on the administrative record for the Site.
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Condmons at the Le Mars Coal Gas Plant Site meet the NCP sectzon 300. 415 (b) fora
removal action and I recommend your approval of the proposed removal action Amendment..
The total removal project ceiling, if approved, will be $1,980,000. This amount comes from the -
Regional Removal Allowance. : - -

Cecxha\Tapra:"Dlréctor A , : Date -
'Superfund DIVISIOH - S -

Attachinent: Action Memor’zm_dum, September 26, 2003
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APPENDIX C

| STATEMENT OF WORK
. NON-TIME CRITICAL REMOVAL ACTION
LE MARS COAL GAS PLANT SITE
LE MARS, IOWA
EPA ID No. TA0001032556

- L PURPOSE

The purpose of this pro;ect is for the Crty of Le Mars Towa (Respondent) to assist EPA by
performing certain response actions that are part of EPA’s non-time critical removal action at the -
Le Mars Coal Gas Plant Site (the Site) in Le Mars, Jowa, as set forth in the Action Memorandum
the Order and thlS Statement of Work (SOW) . .

GENERAL TASK REQUIREMENT

_ For the purpose of this SOW Respondent shalt in accordance with apphcable laws,
-regulations, guidance and policies, furnish fully trained personnel, services, materials, equrpment
- property, facilities, knowledge, and expertise to successfully complete the tasks- required under
_ this SOW. ‘Respondent shall ensure that any and all services or products shall be delivered and
-provided in compliance with all applicable Federal, state, and local laws, regulations, guidance
.and policies and any changes to thOSe laws which become effective after the effective date of the
Order :

I TECHNICAL REQUIREMENTS

Respondent shall perform the followmg activities pursuant to Sectron VHI of the Order and
in addition to more specific requirements of the Order: o

3 a Part101pate in a pre-meeting wrth the EPA On—Scene Coordmator (OSC) to drscuss .
specrﬁc pI'OjCCt obj ectrves : :

b. Createc and mamtam an analytical summary database of any samples collected. Water
samples will be collected from the twelve permanent ground water monitoring wells
installed by EPA in and around the Site on a semi- annual basis for a two year period to

- determine natural attenuatron ,

“c. Procure a oertrﬁed analytreai laboratory for analysis of sarnples

d. Provrde approximately 11,000 cubrc yards of backfill sod to fill excavated areas at the
Srte as dxrected by the OSC. :

e. Develop a heaith and safety plan for field actrvrtles Respondent or its contractor shall
implement and manage a Health and Safety Program Plan in eomphance with all
requrrements of EPA and the Occupational Safety and Health Adrmmstratton (OSHA)



(29 CFR. 1910 120/ 121) for actlvmes at hazardous waste s1tes and other health and
safety requuements as appropnaie : :

- f Develop a site-specific QAPP for samplmg act1v1t1es EPA requlres that all
'enwronmental monitoring. and measurement efforts participate in a centrally managed
'quallty assurance (QA) program. All locations shall be combmed into one QAPP. The
‘purpose of the QAPP is to document the project planning process, enhance the ‘credibility

- -of sampling results, produce data of known quality, and potentially save time and money.
- The QAPP is a formal document describing in comprehensive detail the necessary QA,
quality control (QC), and other technical activities that must be implemented to ensure
~ that the results of the work performed will satisfy the stated performance criteria. All
QA/QC procedures shall be in accordance with applicable professional technical .
* standards, EPA requirements, govermnent regulatlons and guldehues and spemﬁc project.
‘goals and requlrements »

g Document costs mcurred for the response activities conducted by Respondent pursuant to
the Order. :

b Ceordmate analytlcal support with the OSC.:
L Dispose of _investigative derived wastes, per applicable EPA gliidance. B

B Implement mstltutlonal oontrols to prevent exposure to contammated soﬂ and ground
waier as set forth i n Paragraph 42(t) of the Order.

IV. REPORTS

Respondent shall submit a report to EPA within 30 days of the Effective Date of the Order
concerning all actions undertaken by Respondent to-date. Thereafter, Respondent shall submit -
; 'seml-annual progress reports to EPA beginning 45 days after the initial ground water sampling
event as directed by EPA concemning ground water monitoring and any post-removal site control -

activities undertaken pursuant to this Order until termination of this Order, unless otherwise

~ directed in writing by the OSC. A final report will be reéquired at the compietlon of the 2 year
- period that includes the results of the well samples. Also, a complete summary database will be
required as part of this report, listing all of the laboratory sample results. Both the Health and
- . Safety Plan and the QAPP will need to be submitted to EPA pnor to site acuv1t1es for
".reV1ew/approva1 .

V. PROJECT CONTACTS

EPA OSC: o Daniel J. Garvey
: . On-Scene Coordinator
~ U.S. Environmental Protection Agency, Reglon VH
901 North 5% Street '
Kansas City, Kansas 66101
- (913) 551-7600



EPA Counsel: ' Alyse Stoy _
- - Assistant Regional Counsel
U.S. Environmental Protectlon Agency, Reglon vii
901 North 5% Street. ,
Kansas City, Kansas 66101 .
A (913) 55107826 '

VI.. STANDARD OPERATING PROCEDURES |

Samples shall be collected and handled in accordance with the following nailonal gmdance |
documents and. EPA Reglon VII Standard Operatmo Procedures (SOPS) ’ ‘

‘Removal Program Representatzve Samplmo Gutdance Volume 1: Soil, [nterzm F mal
U.S.EPA, OSWER Dlrectwe 9360.4-10, November 1991..

Compendlum of ERT Field Analytlcal Procedures, OSWER DH‘CCUVC #9360 4~O4
May 1992. : _

Fleld Chain-of- Custody of Envuonmental Samples EPA Reglon VII
SOP No. 2130.2A.

o _:Idenhﬁcatlon, Documentatlon, and Trackmg of Samples EPA Regmn v -
SOP No. 2130.3B. , : o

Sample Contamer Selection, Preservation, and Holdmg Times, EPA Reglon VII SOP
No. 2130.4B.

Quality, Assurance/Quality Control Guida_nce for Removal Program Activities: Sampling
QA/QC Plan and Data Vali'dation Procedures U.S. EPA, EPA/540/G90/OO4 April 1990.

- Data Quahty Ob_] ectlves for Remedlal Response Actlvmes Development Process, U S
' EPA, EPA/540/G-87/003 OSWER Directive 9355.0-7B, March 1987 '

Data Quahty ObjeCthCS Process for Superﬁmd, U S. EPA, EPA/540/R—93/071 Inteﬂm )
Final, September 1993

A Compendxum of Superfund Fleld Operatxons Methods U.S. EPA EPA/540/P -87/001,
. OSWER Directive 9355 0—14 December 1987. - :

Additional SOPs and/or SOPS developed by Respondent that address spec1ahzed sample
- collection and screening techmques may also be mcorporated, if approved by EPA




VHI ADDITIONAL GUIDANCE DOCUMENT S

S W 846/RCRA General

o SW—846 Thlrd Edmon Test Methods for Evaluatmg Sohd Waste Volume Two Chapter
o Nine: "Samphng Plan." ) , , .

‘SW~846 Third Edition, Test Methods for Evaluatmg Sohd Waste Volume Two Chapter
Ten: "Samplmg Methods " - _

, Sources of Documents :

. Center for Eﬁviroﬁmehtal’Resea'rch‘hlfoﬁnaﬁen ( CERD (no ch'arge)_‘

. Center for Environmental Research Informatlon (CERD
~ORD Publications - . :
26 West Martin Luther King Drwe
Cincinnati, OH 45268 " '
(513) 569—756_2 LT

. ‘Public Information Center (PIC) (nocharge)

U. S. Environmental Protection-Agency
Public Information Center (PIC) '
- PM-211B ,
401 M Street; S W.
. Washington, DC 20460
(202) 382-2080

' Superfund Docket and Informatlon Center ( SDIC) (no charge)

- U.s. Envxmnmental Protection Agency '
Superfund Docket and Information Center (SDIC)
-0S-245 : :
401 M Street, SW. -
Washmgton DC 20460 -
(202) 382 6940

S

‘National Techmcal Informatlon Serv1ces (NT IS’) (cost vanes)

- National Technical Informat;_on Service
' U.S. Department of Commerce A o
5285 Port Royal Road | o SRS
- Springfield, VA 22161 -




' APPENDIX D

ENVIRONMENTAL PROTECTION EASEMENT
~ DECLARATION OF RESTRICTIVE COVENANTS

‘1. This Environmental Protection Easement and Declaration of Restrictive Coveﬁants' is made-

this . dayof i 2004 by and between the City of Le Mars, Towa, (" Grantor"),
having an address of S , ;and . (“Grantee ",
- . having an address of - ’ ‘ '

- 'WITNESSETH:

2.. WHEREAS, Grantor is the owner of a parbel ef land located in the county of’ Pvlymouth1
 State of Iowa, more partlcularly described on Exh1b1t A attached hereto and made a part hereof .
{(the "Property’) and

- 3. WHEREAS the Propexty is part of the Le Mars. Coal Gas Pla.nt Superfund Site ("Site"),

- which the U.S. Environmental Protection Agency ("EPA™), pursuant to 40 C.F.R. § 300.415 of
~ the National Oil and Hazardous Substances PoHutron Contmgency Plan (* ‘N CP”), has initiated.

response actions; and , . ‘

4. WHEREAS, in an Action Memorandum dated September 26; 2003 (the "Action

o Memorandurn“) EPA 'selected a non-time critical removal action for the Site; and

S. WHEREAS in an Adm1mstrat1ve Order on Consent for Removal Action, Docket
No. , (“Order”), Grantor agreed to conduct certain response actions in
co‘ordination With EPA’S non-fime cntrcal removal actron that are generally described as follows:

Provide backﬁll matenal for areas of the Site excavated by EPA, conduct ground water
" monitoring, and implement mst1tut10nal controls to prevent exposure to contaminated soil and
o groundwater and ‘ '

6. WHEREAS, the parties hereto h_ave agreed 1) to grant a permanent right of access over the -
Property to the Grantee for purposes of implementing, facilitating and monitoring the response
~actions to be performed by Grantor; and 2) to impose on the Property use restrictions as -
eoverrants that er run Wlth the lanid for the purpose of protectmg human health and the
environment; and

7. WHEREAS Grantor w1shes to cooperate fully w1th the Grantee in the 1mp1ementatron ofall
response actlons at the Slte '




NOW THEREFORE:

' 9 Grant Grantor on behalf of itself and 1ts successors and assrgns, in consideration of the -
terms of the Order, hereby covenants and declares that the Property shall be subject to the

- restrictions on use set forth below, and do give, grant and convey to the Grantee, and its assigns,

- with general warranties of title, 1) the perpetual right to enforce said use restrictions, and 2) an
environmental protection easement of the nature and character and for the purposes hereinafter. .
set forth; with respect to the Property.

10.. Ey@ose: It is the purpo_se of this mstrument to convey to the Grantee real property rights,
which will run with the land, to facilitate the cleanup of past environmental contamination and to -
protect human health and the environment by reducing the risk of exposure to contaminants.

11. Restrictions on use: The following eoveuants conditions, and restrictions apply to the use |
of the Property, run.with the land and are binding on the Grantor. Unless otherwxse approved in
wntmg by EPA, Grantor shall not: : v

a) Utﬂize the ground Water underlying tﬁe Prbperty for human drirlking purposes-'
b) Cause or allow a drstm‘bance of the subsurface of the Site without prior EPA approval _
c) Use the Propexty for residential purposes and

d) Construct any bmldmg or. structure on the Property thai contains a basement

12, Modrﬁcauon of restnctlons T he above restrictions may be modrﬁed, ot terminated in’
- whole or in part, in writing, by the Grantee. If requested by the Grantor, such writing will be
, executed by the Grantee in recordable form.

13. Envrronmental Protection Easement: Grantor hereby grants to the Grantee an. 1rrevocabie
’ permanent and continuing nght of access at all reasonable times to the Property for the
_ purposes of: :

‘a)’ Implementmg the response actlons in the Action Memorandum and the Order; -
b) Venfymg any‘ data or'mformatlon submltted to EPA;

) Verrfymg that no action is bemg taken on the Property in violation of the termis of thxs
mstrument or of any federal or state environmental laws or regulations;

d) Monitoring response acuons on the Site and conductmg investigations relating to
* contamination on or near the Site, including, without limitations, samp lmg of water and
spemﬁcally, without hrmtatron, obtaining spht or duphcate samples '

e) Conductrng penodrc reviews of the Grantor’s response actions, including but not hmrted'
to reviews requlred by appheabie statutes and/or regulations; and



) Implemeriting additional or new response actions if the Grantee, in its sole discretion,
_ determines 1) that such actions are necessary to protect the environment because either the
original response actions performed by Grantor have proven to be meffectrve or because
~new technology has been developed which will accomplish the purposes of the remedial -
. 'actlon in a significantly more efficient or cost effective manner; and ii) that the additional
~ or new.response actions will not impose any significantly greaier burden on the Property
or unduly mterfere with the then existing uses of the Property '

14. Reserved rights of Grantor:- Grantor hereby reserves unto itself, 1ts SUCCessors, and assrgns
- all rights and privileges in and to the use of the Property which are not mcompatrble w1th the
restrrcnons nghts and easements granted herein.

15. Nothmg in this document shall lu:mt or otherwrse affect EPA’s nghts of entry and access or
EPA’s authonty to take response actrons under CERCLA, the NCP or other federal law.

_' _16 No Pubhc Access and Use: No tight of access or use by the general pubhc to any portron of

- _the Property is conveyed by thrs mstrurnent

. 17. Natice requirement: Grantor agrees to include in any instrument conveyrng any interest in
- any portion of the Property, including but not limited to deeds leases and mortgages a notice
 which is n substantrally the followrng form:

NOTICE THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN
ENVIRONMENTAL PROTECTION EASEMENT AND DECLARATION OF
'RESTRICTIVECOVENANTS, DATED. - ,200__,RECORDED IN

- THE PUBLIC LAND RECORDS ON : 200 ,INBOOK , PAGE
_____,INFAVOR OF, AND ENFORCEABLE BY, THE UNITED STATES OF '
‘ AMERICA

- Within tlurty 30) days of the date any such instrument of conveyance is executed Grantor must 7
: provrde Grantee with a cerfified true copy of said instrument and, if it has been recorded inthe -
: pubhc land records, its recording reference. -

18, Adrmmstrailve jurisdiction: The: federal agency havmg adrnlmstratrve _;urrsdrctron over the ]
: -mterests acquired by the Umted States by this instrument is the EPA. :

19, Enforcement: -The Grantee shallv be entrtled to enforce the terms of this» insfrurnent by" B

. resort to specific performance or legal process. All remedies available hereunder shall be in

* addition to any and all other remedies at law or in equity, including CERCLA. Enforcement of -
the terms of this instrument shall be at the discretion of the Grantee, and any forbearance, delay
 or omission to exercise their rights under this instrument in the event of a breach of any term of
- this instrument shall not be deemed to be a waiver by the Grantee of such term or of any
“subsequent breach of the same or any other term, or of any of the rights of the Grantee under this -
* instrument. - ‘




20. Dam mages: Grantee shall be entitled to recover damages for v1olat10ns of the terms of this ‘
instrument, or for any injury to the removal action, to the pubhc or fo the envnonment protected
by thlS mstrument . '

- 21. Waiver of certain defenses Grantor hereby waives any defense of 1aches estoppel or
. prescnp thIL

C 22 Covenants Grantor hereby covenants to and with the United States and its assrgns that 1he

~ Grantor is lawfully seized in fee simple of the Property, that the Grantor has good and lawful
right and power to sell and convey it or any interest therein, that the Property is free and clear of
. encumbrances, except those noted on Exhibit B attached hereto, and that the Grantor will forever
-~ warrant and defend the title thereto and the quiet possessmn thereof.

| 23, Notlces Any notice dernand request, consent, approval or commumcatlon that any party
desires or is required to-give shall be in writing and shall either be served personaily or sent by

~ first class mail, postage prepaid, addressed as follows:

: Grantor City of Le Mars, lowa

e Address

‘ .Grantee
“Address

. 24. General provisions:

a) _ Controlling law: The interpretation and performance of this instrument shall be
_governed by the laws of the Umted States o, if there are no apphcable federal Iaws by the laws
-of the state of ITowa. -

b) Lrberal construction: Any genieral rule of constructlon to the contrary
notwrthstandmg, this instrument shall be liberally construed in favor of the grant to effect the
*purpose of this instrument and the pohcy and purpose of CERCLA, 42 US.C. §9601 et seq. If
- any provision of this instrument is found to be amblguous an interpretation consistent with the -
- purpose of this instrument that would render the provision valid shall be favored over any

fmterpretatron that would render it invalid. :

<) Severability: If any prov151on of this instrument, or the a:pphcatlon of it to any
_person or circumstance, is found to be invalid, the remainder of the provisions of this mstrument,
- or the apphcatlon of such provisions to persons or circumstances other than those to which itis
found to be mvahd, as the case may be, shall not be atfected thereby

d) Entire Agreement This rnstrument sets forth the entire agreement of the parties
- .with respect to nghts and restrictions created hereby, and supérsedes all prior discussions,
* negotiations, understandings, or agreements relating thereto, all of which are merged herein.




¢) - No Forfeiture:' Nothmg contamed herein Wlﬁ result in a forfexture or reversmn of
Grantor s title in any respect. :

H Successors The covenants terms, eondltlons and restrictions of this instrument
f'shall be binding upon, and inure to the benefit of, the parties ] ‘hereto and their respectlve personal
representatives, heirs, successors, and assigns and shall continue as a servitude running in -
- perpetuity with the Property. - The term “Grantor", wherever used herein, and any pronouns used '
in place thereof, shall include the persons and/or entities named at the beginning ¢ of this
- document, 1dent1ﬁed as "Grantor" and their personal representanves heirs; successors, and
. ‘assigns. The term "Grantee", wherever used herein, and any pronouns used in place thereof, shall ,
" include the persons and/or entities named at the beginning of this document, identified as_
" "Grantee" and their personal representanves heirs, successors, and assigns. ‘The nghts ofthe -
Grantee and Grantor under this instrument are freely a551gnab1e subject to the notice prowsmns

o hereof

. g ermination of Rights and Obligations: A party's" nghts and obﬁgations under this
-instrument terminate upon transfer of the party's interest in the Property, except that hablhty for

acts or omissions occumng pnor to transfer shall survive tmnsfer

h) Capnon The captlons in this instrument have. been mserted solely for

- convemence of reference and are not a part of this instrument and shall have no effect upon

_ construction or mterpretatmn :

1) Counteggarts The partles may execute this mstrument in two or'more

_ counterparts, which shall, in the aggregate, be signed by both parties; each counterpart shall be

" deemed an original instrument as against any party who has signed it. In the event of any

disparity between the counterparts produced, the recorded counterpart shall be controlling.

" TO HAVE AND TO HOLD unto the United States and its assigns forever.



IN WITNESS WHEREOF Grantor has caused this Agreement to be 51gned in its name.

Executed this _dayof o, 200__

| CITY'OF»‘LE MARS, [OWA:

ts:

;‘s_TA*r.E, OF )
) ss

'COUNTY OF )

. Onthis  dayof - 200 before me, the underSIgned a Notary Pubhc in and for the
State of Jowa, duly comrmsswned and sworm, personally appeared
known to be the ~_of . ;-the corporation that executed the
-~ foregoing instrument, and acknowledged the sald instrument to be the free and voluntary act and

deed of said corporation, for the uses and purposes therein mentloned, and on oath stated that
they are authorized to execute said instrument. : :

, ‘Witness my hand and official seal hereto affixed thedayfand year written above.

* Notary Public in and for the
State of Towa

My'fComxrﬁSSion Eﬁ_(pire_s: ‘

| Tﬁis declaration is accepted this day of . ,200 .




This decla;étion is accepted this -

| Bsn

dayof 200

U. S ENVIRONMENTAL PROTECTION '

AGENCY
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